


PREFACE

. Although law enforcement has traditionally played an important role in
the USDA Forest Service and, from a wildfire standpoint, has been widely
recognized as one of the three "E's" of fire prevention (enforcement, engi-
neering, education), no one has examined in detail how law enforcement is
used to prevent or control wildfire ignitions. Most people assume that law
enforcement is a relatively simple, straightforward activity that requires
little in the way of additional understanding or enlightenment. We thought
so too when we first began this project. Our primary objective was to de-
scribe the enforcement component of wildfire prevention so that we could
develop a model of it, quantify enforcement activities, and eventually mea-
sure the impact of key activities on wildfire ignitions. Little did we know
how complex and time-consuming this task would be.

• As we began our description of law. enforcement, we realized imme-
diately that it was only part of the picture, that we could not treat it inde-

- pendently of other elements such as the law, the courts, and the civil and
criminal processes. Consequently, we took a step back and described the

•American legal system (a much larger task) and its relations to the USDA
Forest Service and wildfire ignitions.

We encountered numerous problems along the way, problems that any
serious Student of the subject will also find:

. • Almost none of the literature treats enforcement and other aspects of the
legal system from a "systems" perspective, even though words such as
"criminal justice system" are used repeatedly in the titles and texts.

. • The literature is full of conflicting viewpoints, classification systems, and
approaches to the subject. This reflects, in part, the vast nature and
complexity of the material itself.

• It was difficult to find clear, lucid, well-organized texts (which are possi-
ble even if the subject matter is complex), and we were repeatedly frus-
trated with poorly defined terms and concepts.

Recognizing these problems, we decided to approach the subject from a
systems point of view rather than from a traditional perspective. The sys-
tems approach is holistic'it takes the big picture of something and breaks
it down into its individual component parts. On the other hand, the tradi-
tional approach looks at the individual components first and then assembles
them into a larger picture, under the assumption that you can explain an
entire system by summing its individual parts. This latter method is often
inadequate when explaining a complex phenomenon such as the American
legal system because, as is often the case, the whole proves to be greater than
the sum of its individual parts. We opted for the systems approach, believ-
ing that it would give us a better understanding of the American legal

. system than would the traditional method.



We identified the major components and subcomponents of the legal
system, described the structure of the system, particularly the relations

" between the components and subcomponents (a discussion of these relations
is found at the beginning of each major section of the paper), and discussed

- the ways in which the system processes its human inputs and outputs via
the civil and criminal processes. In so doing, we tried to draw together and
present the common threads (ideas and concepts) running through the
enormous variety of literature we reviewed and to define clearly our terms
and concepts both in the text and in the glossary.

..

Some may argue that in taking this approach, we've lost the substance.
But, our objective in writing this paper was not to supply a comprehensive,
in-depth explanation of the legal system but rather to explain the system
well enough and simply enough so that people new to the subject--
modelers, scientists, or land managers--can understand and apply it in
their daily woi_k,whether it's developing simulation models or wondering
how a claim is settled before it gets to court. For those readers desiring
in-depth information about a particular subject, we've included a list of
recommended readings at the end of the publication.

._ Finally, we hope that the information presented here, some of which is
old and some of which we document for the first time, piques the interest of
our readers. We hope that in so doing, some readers will be stimulated to
pursue additional research on the American legal system and wildfire igni-

• tions and that others, having the basic knowledge and understanding of the
system and its ties to wildfire prevention, will use it in a fruitful and effi-
cient manner.
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THE LEGAL SYSTEM, THE U.S. FOREST SERVICE,
- AND HUMAN-CAUSED WILDFIRES

Lind_ R. Donoghue, Research Forester,
and Donna M. __, Technical Writer,

East Lansing Miclx'gan

Ninety-one percent of all wildfires occurring in the to prevent human-caused wildfires. In many instan-
United States are caused by human activities. From ces, they do not fully utilizethe system because they
1974 through 1978, an average of 128,092 fires burned don't understand it, or they believe it's too complicated
1,814,943 acres of forest and other protected land and time-consuming to access on a regular basis.
(USDA Forest Service 1972-1980). In Region 9 alone

In an effort to alleviate these problems, we will (1)(the 20 north-central and northeastern States) the
examine the American legal system in general, defin-

estimated costs each year of presuppression, suppres- ing and describing major components and interac-sion, and damage resulting from fires totaled more
tions of the system; (2) describe in greater detail thethan $50 million. _Such costs are a major concern to
relations and interactions between the Forest Service

wildland agencies. Any reduction in the number of
and the legal system components and processes; (3)fire starts would reduce the wasteful destruction of

our nation's forests, maintain our wildland resources, discuss how individuals enter, move through, and
and lessen (or at least hold static) the costs to Ameri- leave the legal system; and (4) evaluate how the Forest

- Service uses the legal system to repress wildfire
can taxpayers. , offenses.

Information and education programs, such as

Smokey Bear, have been helpful in reducing human- A GENERAL OVERVIEW OF THE
caused wildfires, but they cannot do the whole job.
Professionals in land management agencies must also AMERICAN LEGAL SYSTFaM
supplement public education with other programs
which, when properly understood and applied, could The American legal system, as we see it, is a set of
significantly reduce the number of fire ignitions in four interrelated components--legislative groups, leg-
the forest environment, islated laws, enforcement agencies, and courts--whose

interactions formalize standards of behavior for
Using the legal system to prevent and control members of our society.

human-caused wildfires is one way of supplementing
education programs. When correctly utilized, the Reflecting the needs and desires of society, legisla-
legal system may help persuade or control people tive groups at Federal, State, and local levels formu-
unaffected by more indirect measures (such as educa- late and enact laws, including constitutions. Many of

tion and information programs). For example, people these constitutions not only establish enforcement
Violating fire laws can be fined or imprisoned for agencies within the executive branch and courts

within the judicial branch of government, but alsobreaking the law. Consequently, if used in fire pre-
vention efforts, the legal system could benefit land give them authority to act on behalf of the American
management agencies, people. Aided by legislated laws and the courts,
• enforcement agencies try to maintain or produce law-

Whether or not such use of the legal system is bene- abiding behavior in individuals or organizations _
ficial, however, depends, in part, on what wildland (legal system inputs and outputs) with respect to those
managers know about the system and how they use it actions regulated by law. The interactions between

the legal system and its human inputs and outputs
• follow several sequential steps (fig. 1).

The information, courtesy of Albert J. Simard, is
from an unpublished 1979 report, "Fire Statistics in 2 To avoid redundancy, the phrase "and organiza-
the Northeast," on file at the U.S. Department of A gri- tions" will henceforth not berepeated each time urith the
culture, Forest Service; North Central Forest Experi- term "individuals." ("Organizations" refers to corpora-
ment Station, East Lansing, MI. tions, groups, unions, business firms, institution_ etc.)

.
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Being aware of laws and the consequences of break- of unlegislated laws--common law and equity,are
ing them (e.g., knowing that burning without a per- invoked during enforcement and judicial proceedings

' mit is illegal and can result in a fine) provides enough when legislated laws do not exist.
incentive for most people to remain law-abiding.

[ Individuals can, however, become suspected law viola- Unlegislated Lawstots if they are perceived to have done something
l wrong,whetheror nottheyactuallyhavebrokena

Common Law: Common law isbasicallyunwritten,
law.Iftheavailableevidenceindicatesthattheyhave judge-madelaw basedon Anglo-Saxoncustomsandnotbrokenthelaw,theseindividualsareno longer
processedbythelegalsystemforallegedoffenses, judicialprecedent(HemphillandHemphill1979).Its

• roots lie in the English legal system which had two
If, however, evidence seems to indicate a wrongdo- types of courts existing side by side. The older of the

ing, suspected law violators become charged law viola- two was known as the common law court. When rul-
tots; that is, they are formally charged in criminal ing on cases, judges in these courts based their deci-
cases or sued for a wrongdoing in civil cases. (To sim- sionS primarily on previous court rulings that were
plify terminology, we use the phrase charged law rio- considered high sources of authority and reflected
lators to_cover both civil and criminal cases even customs of the day. Thus, the "doctrine of precedent,"
though, technically, the term does not apply to civil the essence of common law, was developed. Judges'
cases.) People are no longer processed by the legal decisions based on this doctrine (called stare decisis
system if, during the trial, they are vindicated of ille- from the Latin, "let what is decided stand"), though
gal action, authoritative, could be overturned on a showing of

If the courts, by assessing the facts and interpreting good cause.
the law, find the charged law violatnrs guilty, they Although most judicial decisions today are based on

I become proven law violators. While the courts deter- legislated law rather than common law, the impor-
I mine restitution 'or punishment for law violators, tance of common law in our lives has not diminished,

enforcement agencies generally ensure that the penal- because most legislated laws can be traced to common
ties are carried out. Proven law violators are consi- law principles and rules.
dered law-abiding citizens when the courts and en-
forcement agencies agree that they've paid their fines, Equity: In many cases common law courts in Eng-land either would not or could not act on behalf of

i served their sentences (as incarcerated law violators), individuals, or they made decisions that were too
or otherwise made restitution for wrongful acts.

strict, narrow, and technical. Individuals could not
In the pages that follow, we define and describe in file lawsuits, for example, unless the law addressed

greater detail the four components of the American their particular circumstances. This frequently left
legal system and their interactions with one another complainants without any legal recourse in the courts.
and with individuals and organizations. We also dis- In addition, common law courts had no provisions,

cuss the relations and interactions of the Forest Ser- such as injunctions, for stopping or preventing a
vice with each component, wrong against an individual. To correct these injusti-

ces, the English chancery or equity courts began to

LAVJ hear such cases. The net result of their activities was
the creation of a set of rules and "principles to be

I

Laws, as we are using the term in this paper, are applied when common law did not provide a suitable
standards of human conduct. They change, as socie- remedy for a particular wrong" (Kempin 1973). These
ty's needs and desires change, through custom and rules and principles (called equity), existing alongside
usagel judicial and religious interpretation, enact- common law, thus provided an avenue for society to
ment, and other means (fig. 2). Laws that are cur- enlarge and adapt old rules to new views. Equity con-

tinues to be an integral and important part of Ameri-rently accepted and followed by members of our
society ban be divided into two groups: (1) unlegis- can law.
lated laws, both written and unwritten, based on tra-
dition and Secular and religious principles, and (2) 3 Usually the term, "le_slated law," refers to statu-
legi'slated laws (statutes, ordinances, and regulations), tory laws passed by Congress or State legislatures (in
based in part On the former, that are established by contrast to court-made law). We are using the term in
groups such as Federal and State legislatures, city its broader sense, _e., making or giving laws (which, by
councils, and administrative agencies? Although leg- our definitk_ include not only statute_ but also ordi-
islated laws are of primary importance to the legal nances and regulations) by an authorized Feder_
system and to fire management specialists, two types State, or local legislative group.

3
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I
I
i Legislated I_W$ administrative agencies. (The authority to enact regu-
, lations is expressed in the legislation codified in the

Common law and equity are not the only sources of U.S. Code. See Appendix I-B and I-C for the defini-
law in America, however. After the Constitution was tion and discussion of Forest Service regulations,
ratified in 1788,-it became and continues to be the orders, and notices and for procedures for formulat-

i supreme law of the land. As the absolute rule of action ing regulations.)i

and decision, the Constitution established the charac-
ter and concept of our Government, including vesting Although laws can be categorized by type such as
legislative powers in a Congress. The Constitution statutes and regulations, they can also be categorized
therebY created a Federal legislative body with the by subject matter such as corporate, tax, contract,
power and authority to enact laws. Many State and property, civil, or criminal law. We are concerned

• with two major categories here--civil and criminal
local constitutions have since created similar legisla- law--which are, to some extent, composites of legis-
tive bodies. Although Federal, State, and local legisla-
tive groups have many nonlegislative powers, one of lated and unlegislated law.

' their most important functions is to make formal, Civil law, stemming from common law and equity,
Written laws that prescribe conduct, define crimes, "isthe portion of law that defines and determines theI

[ appropriate money, and, in general, promote the pub- personal and property rights of an individual. These
lic good and welfare_ include the right to personal safety, the right to pri-

Written laws can be divided into three primary vacy, the right to enjoy a good reputation (which is a
, groups--statutes, ordinances, and regulations. Stat- protection against defamation of character), the right

utes are generally enacted by a legislative body such to personal liberty (which is a protection against
.... unlawful arrest and false imprisonment), and the

. asthe U.S. Congress or a State legislature; ordinances right to be secure in ownership of one's own property
are enacted by lesser governmental groups such as without unlawful interference from others (protection
city and village governments and county and town-
ship boards; and regulations are formulated by Fed- against trespassers, for instance).
eral, State, or local administrative agencies such as While civil law defines and determines the personal

' the U.S. Department of Agriculture. and property rights of an individual, criminal law

Because increased governmental regulation has defines and determines acts that are contrary to the
resulted in immense growth of statutory law in this public good. A public wrong, or crime, is an injury to
country, Federal, State, and local governments have the order and peace of our entire society (whereas a
organized their laws into a number of codes for easier civil wrong is an injury or violation of a personal or

property right). This injury could come from "an act
reference. Each code committed or omitted in violation of a law forbidding

. is a systematic compilation of both statu- or commanding it" (Black 1979). Criminal law, which
, tory law and the law handed down by the delineates offenses and their punishments, consists

judges in their decisions. Typical examPles mainly of legislated law. Civil and criminal law and
of the state codes in use today are the pro- processes will be discussed in greater detail later in
ba_, civil, penal, labor, political, adminis- this publication.
trative, educational, military and veteran's,

" health and safety, civil procedure, business Law in America--whether legislated or unlegis-
and professions, and government code. lated; codified or uncodified; civil or criminal--is by
_al governments also frequently adopt no means static: Many of our laws are "subject to

I codes relating to firesafety, such as the change through new decisions (some 30,000 a year)
• electrical, building, plumbing, heating and and new statutes (at least 10,000 a year)..." (Cohen

ventilating, refrigeration, and fire codes 1971). As a vital component of the American legal
• system, law enables people in our society, as individu-

(Bahme 1976). als or as members of families, organizations, cities, or
The United States Code (USC) is particularly ira- a nation, to function in a uniform manner resulting in

p0r_nt; it arranges, under 50 titles, the statutes the same general goals for all.
i passed by Congress. (See Appendix I-A for an expla-
i nation of the USC, the United States Statutes at The Forest Service and Law

Large, and the United States Code Annotated.) Although common law and equity are used in
The Code of Federal Regulations (CFR) codifies Forest Service legal activities, legislated laws are

(als0 under 50 titles) detailed regulations enacted by most important in both civil and criminal cases. For
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decades Congress has enacted statutes--referred to as The maximum penalty for violating these regulations
ac_--pertaining to the Forest Service, its purposes, is $500 and/or 6 months imprisonment.
and its programs. For example, these statutes, cover- The preceding statutes and regulations apply to
ing a broad range of Forest Service activities, estab- activities contrary to the public good (criminal
lished the'oris:inal Division of Forestry in the De- wrongs). When an individual commits a criminal
partment of Agriculture, created and stated the pur.
pose of the National Forests, and in 1897 gave the wrong (e.g., allows a debris fire to escape control), heor she may, at the same time, violate the property
Secretary of Agriculture the authority to make rules rights of the Forest Service (e.g., damage timber
and regulations for the occupancy, use, and protection resources), thereby committing a civil wrong. Title 31
of the NatiOnal Forests. Most of the principal laws USC 951-953 (Federal Claims Collection Act of 1966)
affecting the Forest Service and its activities are authorizes Federal agencies, such as the Forest Ser-
found in the United States Code under Titles 7 (Agri- vice, to sue for damages in civil court (Forest Service
culture), 16 (Conservation), 29 (Labor), and 43 (Public Manual [FSM] 6572.01).
Lands).4

" No matter how many laws have been formulated to
Congress passed two very important wildfire Acts, prescribe acceptable standards of human conduct, if

found under Title 18 (Crimes), that delineate criminal
wildfire offenses and specify their punishments. The they are not enforced regularly, they become mean-• ingless. The next section, therefore, discusses law
first Act, 18 USC Section 1855 Timber Set Afire states enforcement and enforcement agencies.
that anyone convicted of willfully starting fires on
Governmental land could be fined not more than
$5,000 or _mprisoned not more than 5 years or could IAW _ORCE__AN_ AND
be sentenced to both a fine and imprisonment. The ENFORC_ AG_C_
second Act, 18 USC Section 1856 Fires Left Unat-
tended and Unextinguished states that anyone con- Although laws in our society prescribe conduct,
victed of setting a fire on or near National Forest land define crimes, and in general promote the public good
and leaving the fire without extinguishing it or allow- and welfare, they alone may not be enough to ensure

' ing it to burn beyond control could be fined not more law-abiding behavior in people. Enforcement is often
than $500 or imprisoned not more than 6 months or necessary to make laws meaning_l and effective. The
could be sentenced to both a fine and imprisonment, term "enforce," according to Webster's New Collegiate
(See Appendix II for the exact wording of these two Dictionary (1975), means to "strengthen; urge with
laws.) energy; constrain or compel; carry out effectively." A

In addition to these Federal fire statutes, the Secre- number of Federal, State, and local laws give author-
tary of Agriculture has issued fire regulations (Sub- ity to and prescribe duties for law enforcement per-
part A--General Prohibitions--36 CFR 261.5) pro- sonnel; that is, they give law enforcers the right to
hibiting the following activities in National Forests: influence or command desirable behavior. Thus, peo-

ple with law enforcement responsibilities carry out
•(a) Carelessly or negligently throwing or placing the mandate or command of law, using a variety of

any ignited substance or other substance that measures, to encourage or, in some cases, force people
may cause a fire. to live by standards of conduct considered necessary

(b) Firing any tracer bullet or incendiary ammuni- to protect individuals and communities in our society.
tion..

(c) Causing timber, trees, slash, brush or grass to Acting under the authority of law, enforcement
burn except as authorized by permit, people have as their primary goals to preserve peace,

(d) Leaving a fire without completely extinguishing promote individual freedom, and protect life, prop-
it. erty, and the constitutional rights of citizens. A num-

(e) Allowing a fire to escape from control, ber of methods are used to achieve these goals. They
(f) Building, attending, maintaining, or using a camp- include public service, prevention, and repression.

fire without removing all flammable material Public service entails providing information, direc-
from around the' campfire adequate to prevent tions, and advice; serving summonses; and caring for
its escape, the lost, sick, confused, distressed, or destitute, includ-

ing delivering such people to a safe or helpful person
or agency (counsel and referral).

4 Consult the Forest Service Manual (FSM) 1021
(and follougng sections)for specific laws or the current Prevention involves juvenile and adult public edu-
Agriculture Handbook No. _53, The Principal Laws cation (instructing people about their duties, obliga-
Relating to Forest Service Activities. tions, rights, and privileges under the law and helping



them to identify factors detracting from their liberty patrols. Besides police, however, law enforcement
I and safety); education or rehabilitation of people in personnel can also include:
I correctional facilities; preventive patrol and other vis-
' ible evidence of police'capability and availability; and • Parking enforcers

• Prosecutors and district attorneysprobation and parole duties. Regulation is also an
• Forensic medicine and crime laboratory employees

! important component of prevention. Examples of • Private security forces, regulation include licensing, inspecting, and/or con-
e Probation, parole, and correctional institution era-

trolling: traffic (vehicles, parking, pedestrians), pub-
lic events (crowds), social relations (domestic dis- ployees• Fire marshals
putes), and animal behavior.

.... • Fish and game wardens
Repression encompasses intelligence and surveil- • Inspectors (e.g., postal, food and drug)

lance work, detection and reporting of law violations, • Management and administrative employees in law
investigation, identification and apprehension of sus- enforcement agencies.
pected law violators, arrest, presentation of evidence
to prosecutors, participation in court proceedings, and Regardless of the job or duties performed, law

1 detention, enforcement personnel can be divided into civilian orsworn employees. We define civilian employees as
' ,The general relations between these law enforce- individuals who have not taken an oath of office and

ment methods and activities and legal system human who are not authorized to make arrests (e.g., district
inputs and outputs are shown in figure 3.5While pub- attorneys, forensic scientists, legal advisors).6 In con-
lic service activities are directed toward society-at- trast to civilian employees, sworn employees (most
large, prevention measures are targeted at society as often a public police officer) are persons who have

I well as suspected law violators (e.g., those given ver- taken an oath of office (received formal authority) and
bal or written warnings), incarcerated law violators, possess the general power of arrest. 7

i and those receiving out-of-jail or prison supervision.
" Repression activities are reserved primarily for peo- Enforcement personnel can also be divided into

ple who enter the legal system for an alleged offense generalists or specialists. A generalist is an individual
' and are pi,ocessed through the system as suspected, with a wide range of public service, prevention, and

Charged, proven, or incarcerated law violators. (A repression duties and responsibilities (e.g., village,
more detailed account of the relations between law city, or township patrol officers, county sheriffs, and

enforcement personnel and people moving in and out eAccording to Germann et al. (1977), an arrest is
of the legal system is given in the civil process and the taking of a person into custody for the
criminal process sections.) purpose of charging him with a crime ....

As a group, law enforcement personnel employed Technically, in most jurisdictions, anyone,
citizen or officer, can make an arrest for aby both public and private agencies perform an

enormous variety of tasks that directly or indirectly misdemeanor or felony offense attempted or
aid law enforcement efforts in this country. Police, of committed in his presence, for a felony
course, are the most widely recognized law enforce- offense committed, even though not in his
ment personnel; almost everyone has interacted with presence, and on charges mad_ by another

" them at least once in his or her lifetime. Most of us that a felony offense has been committed....

:_ commonly see State and local officers on preventive For the most part, the business of arrest is
patrol, responding to emergencies, or ticketing people left to the law enforcement officer who is pre-

t for traffic violations. But, in addition to patrol offi- sumed to have the training and judgment
cers, other categories of police include park police; air- necessary to make a good arrest.

port police; highway, bridge, and tunnel police; har- 7 Gottfredson et al., eels. (1978), define the general
bor and maritime police; transit and utility systems power of arrest as
police; college and university police; and border the power to suppress with force all breaches

of the peace, riots, tumult and unlawful
5FigUre 3 does not list all law enforcement activities, assemblies, power to serve all criminal pro-

but rather illustrates major activities that can occur as cess, including the power to arrest a person
people move through the legal system. The nature of an without a warrant if the person is appre-
offense (whether civil or criminal) and the stage of the hended in the process of committing an
law violator in the civil or criminal process determine unlawful act or if he or she obtains "speedy
the types of repressive activities brought into play. inform_ion"by other persons.
Intercwt_ between law enfor_t personnel, grand Thus, a sworn law enforcer employee has much
jur_, and juveniles are not shoum, broader powers of arrest than a private citizen.
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some State troopers); a specialist is a person concen- They also advise their chief executives (e.g., the Presi-
trating his or her activities in limited areas such as dent, governor, mayor) and heads of governmental

I narcotics, vice, organized crime, traffic safety, jail, departments, respond to consumer complaints and
' criminal investigations, or civil wrongs, needs, intervene in court cases to protect the rights of
! _ - citizens, and/or charge and prosecute law violators in

I Law Enforcement Agencies courtsof law.
' Police. Examples: U.S. Marshals Service, State

There is no central law enforcement agency in the police, county sheriffs and constables, city police.
united States. Instead, law enforcement is the re- Their duties can cover the whole spectrum of law
sponsibility of a number of agencies on all three levels enforcement as we have defined it--from public ser-
of government--Federal, State, and local. On the vice to repression. Michigan sheriffs, for example,
Federal level, for example, supply patrol services in a county, investigate crimes,

Thousands of people work in some twenty oversee jail facilities, provide rehabilitation and voca-
major, and scores of minor, law enforce- tional training for inmates, and maintain a lake and

, ment or investigatory units of federal gov- river boat patrol in some of their jurisdictions. Sher-
' ernment. These units are located in the iffs in other States can be responsible for everything

Executive Office of the President, in the from assessing property and collecting taxes to de-
major federal departments, in the inde- termining the causes of unusual deaths in a county
pendent agencies, and in various minor and carrying out a death penalty imposed by a court.
boards,, committees, and commissions .... Corrections. Examples: U.S. Bureau of Prisons and
Some deal primarily with security mat- Parole Commission, State Departments of Correc-

J ters, others with criminal matters, others tions, county detention centers. Correctional agencies
I with regulatory matters of a quasi-crimi- are responsible for the custody and care of incarcer-
' nal-civil nature, and others with military ated law violators and for their supervision after they

matters (Germann et al. 1977). leave jail or prison. These agencies not only run the

. Although these units exercise wide territorial author- nation's prisons, jails, halfway houses, reformatories,
ity, their duties range from very strong enforcement and related institutions, but also, on a Federal and
to relatively minor inspections and investigations? State level, grant, deny, or revoke parole for impri-

soned offenders. (For a discussion of imprisonment,
: Although both State and local agencies also vary see Appendix III.)

enormously in character and law enforcement re-
sponsibility, agencies atall three levels of government In addition to these agencies, investigatory and
can be grouped into the following general categories: enforcement units of other Federal, State, and local

departments (e.g., agriculture and natural resources,
' Government Attorneys. Examples: Attorney Gen- military, public health and safety, finance, commerce,

eral of the U.S., State Attorney Generals, county employment, insurance, investment, civil service, in-
prosecuting attorneys, city attorneys. As public repre- dustrial relations, marketing) also conduct a wide
sentatives and chief law enforcement officers of their variety of civil and criminal enforcement functions.
respective governments, public attorneys represent

.... their governments in criminal and civil legal matters. Forest Service I_w Enforcelnellti

}

s A detailed account of Federal agencies that have Realizing that Congressional statutes and Forest
•law enforcement duties can be found in The United Service regulations may not be enough to ensure law-
States Government Manual, published by the General abiding behavior in people using National Forest
Services Administration (GSA). For the most recent lands, Congress gave the Forest Service authority to
copy of the Manual, write to: Office of the Federal Reg- make these statutes and regulations both meaningful
ister, National Archives and Records Service, Wash- and effective--through law enforcement. The acts
ington, DC 20508. Became the structures, jurisdiction, giving the Forest Service law enforcement authority
and responsibilities of State and local law enforcement and prescribing its enforcement duties include the fol-
agencies differ from State to State and department to l°wins:'9
department, We suggest that readers wishing to famil-
iarize themselves with their own State and local struc- 9 For a more complete discussion of these acts, see
tures contact their Governor's office, State police, county FSM 5301. For exact wording, consult the current
board of eommissixmers, or local police for more infor- Agriculture Handbook No. 453, The Principal Laws
mat/on. Relating to Forest Service Activities.



• Title 16 USC 551, 480, Organic Administration Prevention regulation activities include issuing burn-
Act, authorizes the Secretary of Agriculture to reg- ing permits to residents for debris disposal and clos-.

ulate the occupancy and use of National Forests ing forests to public use during high fire-danger.

and to preserve these forests from destruction; Repression activities in the Forest Service are
specifies the penalty for violating the Secretary's limited primarily to suspected and charged law viola-
rules and regulations (a fine of $500 or imprison- tors (fig. 3). These activities include writing violation
ment for 6 months, or both); and, except in cases of notices; investigating reported or observed law viola-Federal law violations, allows States to retain civil

tions; detecting the elements of crimes; collecting evi-
and criminal jurisdiction over persons on National dence (and recovering stolen property) to present toForest land.

prosecutors; apprehending suspected law violators;
• Title 16 USC 559, Authority to Arrest, authorizes arresting them for an appearance before a U.S. Mag-

Forest Service employees (Forest Officers) to arrest istrate or U.S. District Court judge; and presenting
violators of Federal statutes and regulations per- evidence against suspected and charged law violators
taining to the National Forests and to take them in court.,

before the nearest U.S. Magistrate (having juris- Law Enforcement Personnel
diction) for trial. Although all Forest Service employees are obliged

• Title 16 USC 553, Aid to States and Federal Agen- to observe and report offenses and are authorized to
c/es, permits authorized, and sometimes deputized, arrest, the primary law enforcement personnel in the
Forest Officers to help enforce State livestock, fire, agency are Special Agents, Law Enforcement Offi-
fish, and game laws when this aid furthers the cers, and Forest Officers trained to do relatively rou-
interests of the Forest Service. Under this Act, the tine enforcement work. With few exceptions, Special
Forest Service is also authorized to aid, when Agents are the only full-time law enforcement em-
requested, other Federal bureaus and departments ployees in the Forest Service. As graduates of Federal
performing law enforcement duties on National law enforcement academies, they are highly trained
Forests. specialists in criminal investigation. In addition to

their important investigative duties, they direct both
• Title 16 USC 551a, Cooperation by the Secretary of the cooperative and the in-service law enforcementAgriculture with States and Political Subdivis_

programs, _° and conduct law enforcement training
in Law Enforcement, authorizes the Secretary of courses for Forest Officers. They also advise Law
Agriculture to help State or local governments Enforcement Officers and aid the latter in specialenforce State and local laws on lands within the
National Forest System. situations requiring an agent's expertise and expe-

rience, e.g., situations involving confrontations be-
• Title 7 USC 2217-2218, Authority for Taking Oaths tween Forest Service employees and large groups of

and Affidavits, authorizes designated Forest Offi- potentially violent people. Special Agents, like city
cers to administer oaths and affidavits in order to detectives, wear plain clothes and travel in unmarked
enforce statutes and regulations pertaining to lands cars, carry firearms and credentials, and have the
under Forest Service control, power to arrest and to perform search-and-seizure

activities. They are assigned either to a NationalActing under the authority of these laws, Forest
Service enforcement personnel have as their primary Forest with a heavy and complex investigative work-
objective to develop and maintain a law enforcement load or to a large geographic area with more than one
program that will help ensure (1) compliance with forest if the workload on one forest is not sufficient to
statutes and regulations, (2) protection of the public require a full-time Special Agent.

and their property, (3) protection of Forest Service

employees, (4) protection of forest resources and prop- _o In directing the Cooperative Law Enforcement
erty, and (5) protection of the public's rights and Program designed to protect forest-using people and
interests in the National Forest System. their property, Special Agents serve as liaisons between

Prevention and repression, summarized in figure 3, the Forest Service and other law enforc_t agencies.
are the primary methods used to achieve these goals. As directors of the in-servize programs, _Myned to
Prevention methods include: informing National protect forest resources, _ernmxmtal property, and
Forest users of applicable statutes and regulations, Forest Service employees, Special Agents provid_ tech-
patrolling forest areas to deter law violations, and nical advice and information to line and staff members
tactfully advising people of potential law violations, involved in law enforcement situations or problems.



• Regional Special Agents (one per Region) spend Office of the Inspector General (OIG). The OIG has
most of their time in the office, directing Regional authority to conduct investigations into all programs
Law- Enforcement Programs, coordinating law en- and administrative activities of the USDA. Areas of
forcement activities, _upplying technical advice, and investigative jurisdiction between the Forest Service
performing other administrative tasks. Occasionally, and the OIG are clarified in a statement of determina-
they travel to various National Forests to assist with tion between the two agencies. (See FSM 5350.43b.)
special criminal investigative or other law enforce-
ment problems. Federal Bureau of Investigation (FBI). Law en-

• forcement personnel from each National Forest and
In Contrast to Special Agents, Forest Service Law the nearest FBI special agent-in-charge establish

Enforcement Officers are much like "patrol" officers, informal agreements to outline which Federal law
They wear uniforms, patrol in marked vehicles, and violations will be reported to the FBI. (The FBI has
Carry credentials, but are not authorized to carry jurisdiction to investigate violations of Federal stat-
firearms unless they're exposed to significant and utes but not violations of Forest Service regulations.)
continuing elements of risk. Most Law Enforcement For instance, the FBI may investigate law violations
Officers are assigned to forests or districts with unus- for the Forest Service if the amount involved is more
Ually heavy and complex enforcement workloads and than $5,000, or, in the case of assault, if someone is
spend I0 to 50 percent of their time in law enforce- injured. Because of their special expertise in natural
ment activities. In order to function in a professional resources, however, Forest Service law enforcement
manner, these employees receive at least 9 weeks of personnel generally conduct their own investigations.
full-range law enforcement training (designated

The National Crime Information Center (NCIC) inLevel IV training) at the Federal Law Enforcement
the FBI headquarters, Washington, DC, is used by

Training Center, Glynco, Georgia, or at State law
enforcement academies, the Forest Service to investigate a suspect's criminal

history or to report stolen Governmental property
Although all Forest Service employees are consid- bearing serial numbers.

ered Forest Officers, we use the term here to refer to
U.S. Attorneys. Each U.S. Attorney under theemployees receiving a minimum of 1 week (Level II)

' or 3 weeks (Level III) of law enforcement training. Attorney General in the Department of Justice sup-
Their routine enforcement duties (averaging 5 to 20 ports Forest Service law enforcement efforts within
percent of their time) include patrolling, preliminary his or her own judicial district (the U.S. is divided into

95 judicial districts). This support includes: (1) prose-investigative work, and issuing violation notices for
petty offenses such as littering, improper campfire cuting Federal felony and misdemeanor violations in
construction, or nonpayment of fees. They may also U.S. District Courts and U.S. Magistrates' Courts, (2)

preparing and/or acquiring Federal complaints, writ-_:dvise Forest Supervisors and District Rangers on
ten accusations, warrants, and injunctions, and (3)enforcement and investigative problems and assist

Special Agents in investigations. Although Level II initiating lawsuits to recover damages resulting from
and IiI Forest Officers are not allowed to carry fire- violations of Forest Service statutes and regulations.
arms (Level III's can carry mace), they do have U.S. Marshals Service. The U.S. Marshals Service,
authority to arrest; this activity, however, is normally also within the Department of Justice, performs a
relegated to Special Agents and Law Enforcement wide range of law enforcement tasks in the 95 U.S.
Officers. districts. Although the marshals' duties include at-
Law Enforcement Agenvi_ tending court and preserving order in the courtroom,

Forest Service law enforcement personnel interact protecting Governmental witnesses, and quelling civil
with the following law enforcement departments, disturbances, the Forest Service uses the marshals
bureaus, agencies, and personnel on Federal, State, primarily to serve arrest warrants or summonses and
and local levels: to transport suspected law violators to the proper

Office of the General Counsel (OGC). Attorneys authorities.
from the OGC, the principal legal advisor in the State and Local Agencies. Because of overlapping
USDA, are stationed in various field locations as well State and Federal jurisdiction, Forest Service law
as in their Washington, 'DC, headquarters. Among enforcement personnel cooperate with State and local
other duties, they provide legal advice to the Forest law enforcement units such as State forestry and
Service, draft or review proposed legislation, prepare wildlife agencies, State police, county sheriffs, and/or
and interpret a wide variety of legal documents such county, city, or township police. Forest Service em-
as contracts, resolve legal disputes outside of court, ployees may, for example, provide local law enforce-
and prepare Forest Service cases for U.S. Attorneys. ment officials with observed evidence. When an

°
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offense occurs on National Forest land that is a viola- academic to believe that lawmaking does
tion 0f both Federal and State laws, a State or local not occur whenever the court renders a

"law enforcement agency may investigate the incident decision. Every constitutional interpreta-
and apprehend the suspect. In such cases, most U.S. tion, every declaration of statutory consti-
Attorneys prefer that the suspected law violator be tutionality or unconstitutionality makes
prosecuted by the State. law in the broadest sense of the word. It is

true that courts do not enact laws in the
Even though law enforcement agencies conduct a

same manner as legislatures and the Con-wide range of public service, prevention, and repres-
gress, but the impact of court decisions

sion-activities, often with the aid of cooperating agen- does set standards of social and legal policycies, they must rely on Federal and State courts to
administer justice. The next section describes Federal (Chamelin et al. 1975).

and State court systems and discusses their structure Like the courts and the law, courts and law en-
and jurisdiction, forcement agencies are also inextricably bound to-

gether. For example, law enforcement personnel, in

coUR'I_ many cases, control the flow of people going before the
courts. They also serve summonses issued by the
courts; present evidence to judges during initial ap-

Courts, the fourth component of the legal system, pearances, preliminary hearings, and trials; serve as
are also used by our society to maintain order. The witnesses in court proceedings; maintain order and
term "court" is used here to mean an organized body security in courtrooms; ensure that restitution is
of indiv.iduals (one or more judges and often a jury) made or that sentences are carried out after trials;
"with defined powers, meeting at certain times and and, in conjunction with the courts, decide on final
places/' primarily to hear and decide cases and other dispositions of_incarcerated law violators (fig. 3).
matters brought before it (Black 1979). The court is Without law enforcement personnel, the courts' role in
aided by officers such as attorneys or legal counselors society would be severely curtailed.
who present and manage business, clerks who record
and attest to the court's acts and decisions, and bailiffs The courts' primary purpose is to administer jus-
who execute the court's demands and secure order in tice, that is, to settle disputes, interpret and apply the
the courtroom (Black 1979). (The words "court" and law, provide checks and balances restraining the
"judge(s)" are frequently used synonymously.) executive and legislative branches of government,

and administer judicial proceedings (Ferguson and
Courts and law are interdependent: On one hand, McHenry 1959). This involves, but is not limited to:

laws establish the courts and limit their power, while
on the other, courts can, in some sense, make law. The • Fact finding
Constitution (Article III, Section I), for example, • Interpreting the meaning of obscure words and

phrases in law(s) applied to concrete situations
generates the authority for the establish- • Conducting trials and civil and criminal proce-
ment of courts in the federal system. The dures (e.g., issuing summonses or warrants, setting
Supreme Court is the only federal court bail, appointing grand or petit juries, admitting

• mandated by the Constitution. All other attorneys to practice, assessing and collecting fees,
federal courts are established by acts of admitting evidence, implementing penalties en-
Congress .... State court systems are also acted by legislatures)
created under the auspices of their respec- • Examining, selecting, and appointing clerks, com-
tive state constitutions (Chamelin et al. missioners, messengers, stenographers, and other
1975). assistants

In addition, laws establish court jurisdiction (author- • Handling noncontentious cases, i.e., those in which
ity of a court to handle a case--see Appendix IV), parties are not in dispute (e.g., administering es-
limit the sentences judges can impose, and, in the case tates, appointing receivers in bankruptcy, issuing
of a constitutional amendment, override court deci- licenses, performing marriages, naturalizing
si0ns. . aliens).

Guided by common law principles, court decisions Structure andJ_ctlon

can, however, have the effect of law. of Federal and State Court Systems
Notwithstanding the separation of powers
concept and the belief that courts do not A dual system of courts exists in this country--a
make laws, it is somewhat unrealistic and Federal system and a State system.

o
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The two systems are sovereign and often hear cases from a variety of sources. Although the
. foreign to each Other. Although the struc- Supreme Court has original jurisdiction in some

ture of the federal court system is uncom- cases, most of its work involves settling appeals from
plicated and precise, no such simple uni- the U.S. Courts of Appeals and from State courts of
versality exists in state court systems. Few last resort, if a Federal question is at issue. It also
states have identical courts with identical hears a lesser number of cases from special Federal
patterns of jurisdiction. Even within a courts or on direct appeal from U.S. District Courts
state, it is often difficult to detect similari- (Berkley et al. 1976).
ties between courts of the same title from
County to county, or from judicial circuit to Each of the 12 U,S. Courts of Appeals (on the
judicial circuit (Chamelin et al. 1975). second level of the Federal court system) reviews

orders issued by administrative and regulatory agen-
Federal Courts cies for errors of law andhears both civil and criminal

Federal cases on routine appeal from U.S. District
The Federal court system is basically three-tiered. Courts within its geographic area (circuit). (The

' The Supreme Court is at the apex, the 12 U.S. Courts States and U.S. territories are divided into 11 circuits.
of Appeals at the intermediate level, and the 95 U.S. The District of Columbia constitutes the 12th circuit.)
District Courts and Territorial Courts at the bottom of These cases, involving difficult and complex legal
'the pyramid. A number of other specialized courts are questions, are decided by a three-judge panel.
also in the Federal system (Chamelin et al. 1975) (fig.
4). The 90 U.S. District and five Territorial Courts, the

• main Federal trial courts, are on the third level of the
The Supreme Court of the United States is the high- Federal system. (Each State has at least one U.S. Dis-

est tribunal (and generally the court of last resort) in trict Court.) Usually one judge presides over each of
our dual system of courts (State and Federal). Its role these courts. With or without a jury, the judge hears
is "not to right every wrong in the lower courts, but to and decides civil cases (dealing with bankruptcy,
resolve major issues in the law and to set policies for fraud, patents, and many other violations of Federal

. the rest of the system. The Court chooses its cases laws) and criminal cases (dealing with Federal crimes
accordingly" (Berkley et al. 1976). (Unlike most other such as treason, kidnapping, or incendiarism). U.S.
courts, the Supreme Court can decide which cases it Magistrates appointed by U.S. District Court judges
will hear.) The nine justices constituting the Court have some, but not all, of the powers of the judges.

Supreme Court

of the

United States

/\

....' T , ,, T T'
I ' I

U.S. Court of U.S Courts I TemporaryU.S. Court of Military Appeals " U.S. Court

Customs and (Decisions are of Appeals II Emergency Court of Claims

Patent Appeals Final) (12) ] of Appeals
• /\. _\ /\ /\ /_

• I

oor,o, ] O',t,'ot!
• " International U.S. Tax Court I Courts (90) and t

Territorial Courts J, Trade I (5)

Figure 4.--The United states Federal court structure. A more detailed explanation of these courts and their
relations to one another can be found in The United States Government Manual.
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They conduct many of the preliminary or pretrial Major trial courts (known as Circuit Courts, Dis-
•proceedings (e.g., issue warrants, fix bail, hold pre- trict Courts, Superior Courts, or State Courts)usually
liminary hearings) and try, without a jury, misde- serve a "district or circuit comprised of several coun-
meanors-those punishable by imprisonment for 1 ties, but in a few States a major trial court may be
year or less or by a fine of $1,000 or less, or both. In located in each county" (Berkley et al. 1976). They not
addition to U.S. Magistrates (and other court person- only have original jurisdiction in serious or important
neD, the U.S. District Courts are also assisted by U.S. civil and criminal cases, but they also review decisions
Marshals, who supervise "federal prisoners and serve of State administrative agencies and "handle appeals
court writs and orders," and U.S. Attorneys, who from.., minor courts although these cases are gener-
"prosecute federal cases and represent the United ally heard as completely new trials" (Rosenbauer
States in civil cases" (Berkley et al. 1976). Each Fed- 1978).
eral District Court has one U.S. Marshal and one U.S.

Minor trial courts, of limited and special jurisdic-
Attorney. tion in both rural and urban areas, serve as the pri-

A number of special trial and appellate Federal mary entry point for those who become involved in the
courts with limited jurisdiction were created by Con- judicial process.
gress to deal with particular types of cases. These

For those millions of Americans who... [gocourts include the U.S. Court of Customs and Patent

Appeals, U.S. Court of Military Appeals, Temporary before the courts] for minor offenses, in-
Emergency Court of Appeals, U.S. Court of Claims, cluding traffic violations, these lower
U.S. Court of International Trade, and U.S. Tax courts serve as the only contact with the
Court. judiciary. Ninety percent of all criminal

cases are heard in these lower courts. His-
State Courts torically, the lower courts are most impor-

tant to the... [legal] system because of the
As noted earlier, it is an impossible task to sheer number of cases handled. They are
attempt a uniform explanation of state and also the portion of the American judicial

. local systems. The variances in functions, system most visible to the public (Chamelin
jurisdiction, and even titles are so great et al. 1975).
that no simple statement can have univer-
sal acceptance .... The court system in a
particular state may consist of two, three, The Forest Service and the Co_
four, or more levels of courts. Where the
levels are fewer, the functions and jurisdic- Violations of Federal statutes and Forest Service
tions of each level may be broader (Cha- regulations are prosecuted in Federal District Courts,
melin et al. 1975). whereas State, county, or city courts handle violations

of State laws and county or city ordinances. Either
As in the Federal Government, a State Supreme State or Federal courts (or both) may hear cases

Court (also known as the Court of Appeals, Supreme involving violations of Federal and State criminal
Court of Appeals, Supreme Judicial Court, Supreme laws covering the same offense. Civil cases are taken
Court of Errors, or Court of Criminal Appeals) is the either to U.S. District Courts or to the U.S. Court of

highest State judicial tribunal and hears selected Claims, depending on the damages sought.
appeals from intermediate courts of appeal and/or
from major trial courts, state Supreme Courts are When the Forest Service takes civil or criminal
"the ultimate and final interpreter of state constitu- cases to court, the cases are generally tried before
tion and laws unless federal law or some aspect of U.S. Magistrates or U.S. District Court judges.

. federal law is involved" (Rosenbauer 1978). (There are 17 U.S. District Courts in Region 9 alone.)
In addition to hearing Federal civil cases, the U.S.

Intermediate appellate courts (cailed Superior Magistrates try and sentence persons charged with
Courts, District Courts of Appeals, Appellate Courts, violating regulations contained in 36 CFR 261 (pro-
or Supreme Courts in some States) form the second tection, occupancy, and use of National Forest land), u
level Of courts in' less than half of the States. States

that are divided into districts have more than one _ Not everyone cited for violating a Forest Service
court at this level, although most of the courts have regulation must appear before a U.S. Magistrate. This
statewide jurisdiction. State appellate courts hear depends not only on the discretion of the Forest Officer
both civil and criminal cases on appeal from lower issuing the violation notice, but also on the local rules of
trial courts, and many of their decisions based on the Federal District Courts, which maintain lists of
these cases stand as law. petty offense misdemeanors that can be remedied by

.
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Violations of these regulations are petty offense (low) CIVIL PROCESS
misdemeanors. In some judicial districts, however,
the U.S. Magistrates ,may be authorized to try and Basically, the civil process is the procedure through
sentence persons charged with more serious (high) which a person TM with a claim against another can
misdemeanors, usually handled by the District Court institute an action (lawsuit) in court and seek a
judge, remedy for a violation of his or her personal or prop-

erty rights? 3Its purpose, therefore, is to rectify a non-
UIS. District Court judges, on the other hand, try criminal wrong by compensating the person wronged.cases beyond the jurisdiction of the U.S. Magistrates,

e,g., they usually hear more serious civil cases, crimi- Noncriminal or civil wrongs can be divided into two
nal cases such as Federal felonies and high misde- major types--breaches of contract and torts. A con-
meanors, and cases in which a person accused of tract is a definite agreement, written or oral, between
committing a petty offense misdemeanor refuses to be two or more competent persons that creates a legal
tried beforea U.S. Magistrate. District Court judges obligation and is enforceable in the courts. If one
may also issue injunctions. Both the U.S. Magistrates party to a contract fails to do what he or she had
and District Court judges issue search and arrest agreed to do, he or she has breached the contract and
warrants_ subpoenas, and summonses to Forest Ser- the other person usually is entitled to some form of
vice law enforcement personnel authorized to admin- remedy. A tort, on the other hand, is an injury that
ister them. one person, either intentionally or negligently, does to

the body, property, or reputation of another (DolanViolators of State and Federal laws covering the
same incident are prosecuted in State courts when the 1972). It's an invasion of any private or personal right
U.S.- Attorney declines prosecution in favor of the which each of us has by virtue of the law and a wrong
State. The U.S. Attorney may decline to prosecute a for which the law provides relief. According to Dolan
case due t_ a heavy case load and give permission to (1972),
the Forest Service to prosecute in State court. U.S. The principal torts are: false arrest, false
Attorneys normally prefer State prosecution of cases imprisonment, and mal_ prosecution,

. when State or local law enforcement agencies have each of which violates the right to personal
conducted the investigation and apprehended the vio- liberty; defamation (slander and libel),
lator. Juveniles suspected of violating Federal laws which violates the right to a good reputa-
and regulations can be prosecuted in Federal courts tion; assault and battery, which violate the
only after U.S. Attorneys have received authorization right to personal safety; and negligence,
from the Attorney General to initiate such an action, which violates not only the right to per-

sonal safety but also the right to be secure
Up to this point, we've described the four compo-

nents of the American legal system--legislative in the ownership of property.
groups, legislated laws, enforcement agencies, and Other torts violating the right to be secure in property
courts--and their relations to one another and to the ownership are trespass and conversion (taking some-
Forest Service (left side of fig. 1). What remains is one else's property for one's own use). "Personal rights
how individuals (suspectecl, charged, proven, and in- are most frequently violated by someone's negligent

• Carcerated law violators) enter, move through, and behavior. In any year negligence accounts for thou-
leave the legal system--that is, how the system pro- sands of lawsuits and takes up more court time than
cesses its human inputs and outputs (right side of fig. any other kind of action" (Dolan 1972)?4
1). The following two sections, civil process and crim-
inal process, describe in greater detail the routes peo-
ple take through the legal system. 12 Parties to a lawsuit or civil action (plaintiffs and

. defendants) can include not only individual citizens but
also groups of citizens, partnerships, companies, cor-
porations, and Federal, State, or local governments. To
simplify our discus_ of the civil process, we will
assume that parties to a lawsuit are two individuals.

_3Guaranteed u_ the law and protected by law,
personal rights granted to people in our society include

paying fines and petty offense mis_anors that (1) the right to personal liberty, (2) the right to personal
require a court appearance. Most offenders post coUat- safety, (3) the right to be secure in _ship of prop-
eral in the amount set by the court, waive appearance erty, and (4) the right to enjoy a good reputation. A
before the court, and consent to forfeiture of the col- violation of any one of these rights constitute_ a civil
lateral, wrong (Dolan 1972).
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A number of judicial remedies are available to peo- Injunctions, specific performance of contracts, and
. ple whose personal or property rights have been vio- similar remedies for civil wrongs differ in several

lated, but the most well known of these are money respects from damage remedies. First, they are re-
damages, injunctions, and specific performance of garded as extraordinary remedies, granted only if
contracts. Money damages, the most common remedy plaintiffs prove that money damages are inadequate.
for civil wrongs, are available to plaintiffs in nearly Second, they are specific in that the plaintiffs--in lieu
all types of civil complaints, whether based on of money--are given the very thingto which they are
breaches of contract or on torts. In most cases, how- entitled. Third, injunctions and similar equitable
ever, money damages are not a specific form of relief, remedies look to the future rather than to the past; the
i.e., plaintiffs are not given precisely what they are defendants are ordered either to do or not to do cer-

•entitled to under the law but are paid money damages, tain actions in the future. (The damage remedy looks
instead. In lawsuits for breaches of contract, plaintiffs to the past--to compensate plaintiffs for what defend-
seek damages that will place them in positions they ants have done to cause the plaintiffs damage or
would have been in had the defendants fulfilled their injury.)

part of the contracts. In" tort actions, on the other Generally, an injunction, the most common form of
hand, the object of money damage awards is to place "specific" remedy, is a court command or order to a
the plaintiffs in positions they would have been in had defendant to refrain from particular acts that he or
the defendants not violated their rights, she is doing or threatening to do. Specific perfor-

Money damages can be classified in three ways: mance, on the other hand, is a court order requiring
the defendant to do the act he or she had promised to

• Nominal damages are awarded to plaintiffs when do in a contract.
the injuries suffered are considered slight. The
plaintiffs may receive a trifling amount to remedy The process through which a person with a claim _5

• violations of their rights and to compel defendants against another can institute a lawsuit in a court and
to pay for court costs, seek a remedy for a civil wrong is described in.detail

• Punitive damages are awarded to plaintiffs over in Appendix V.
. and above those actually suffered as a means of

punishing defendants for their malicious or vicious The Forest _etwice and the Civil
conduct. Process

• Compensatory damages, awarded in most civil
cases, compensate plaintiffs for losses suffered. Because the Forest Service annually experiences
These damages include not only all out-of-pocket hundreds of violations of its rights resulting in rail-
losses (e.g., repair, restoration, or replacement costs lions of dollars in losses, TMit often needs to rectify these
of damaged property; lost wages; medical bills), but wrongs through the civil process.
also general compensation for pain, suffering, in-
jury, humiliation, and emotional upset caused by The Forest Service regularly faces both breaches of
the defendant's misconduct, contract and torts. A typical timber breach of con-

14 Negligence is at issue in many Forest Service tort tract occurs when the Forest Service sells timber to a
• claims. According to Chandler et al. (1983), contractor who doesn't finish harvesting the stand. By

In law, negligence is the opposite of diligence far the most usual tort is properW trespass, including
and signifies the absence of care. It implies a both timber and fire trespass. The former can occur
failure of duty, but excludes the idea of when a person buys and harvests trees from a private
intentional wrong. Negligence is not abso- landowner but also accidentally or intentionally cuts

• lute or intrinsic, but always relative to some down trees belonging to the Government and the lat-
circumstance of time, place or person. The ter when a fire on private land burns out of control
test of negligence is what should be expected onto National Forest land.
of a reasonable person acting with proper _5Webster's New World Dictionary (1968) defines a
regard for others under the same circum- claim as "a demand for something rightfully or aUeg-
stance. If [for example] a property owner edly due; assertion of one's right to something."
allows his land to become in such a condi- _6At least twice as many claims are filed against the
tion as to constitute a danger to other prop- Forest Service (causing the Service to be the defendant)
erty in case of an accidental fire, he may be as the Service files against individuals and organiza-
considered negligent... If afire loss results tions (when the Forest Service is the plaintiff). This
from willfulness or intent rather than care- publication, however, is primarily concerned with those
lessness, then the concept of negligence does claims that the Service (as the plaintiff)files to defray
not apply, losses to the U.S. Cmvernment.
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When it has experienced a breach of contract or a Settlement Before Cases Reach Curt:

tort, the Forest Service has the same judicial reme- Demand-for-Payment Process _9dies available as a private citizen, e.g., money dam-
ages, injunctions, and specific performance of con- The Forest Service Chief has designated Regional
tracts; but damages are the most common form of

and Research Support Services personnel as Forest
remedy sought. Because the Service does not have

Service Claims Officers. (In the Washington Office,
statutory authority to initiate lawsuits, its legal pro-
ceedings, except for cases taken to Small Claims the Group Leader of Washington Office Fiscal Sup-
Court, are generally handled by the OGC and U.S. port serves as Claims Officer.) Subject to require-

ments of the Regional Forester or Station Director,
Attorneys. these Claims Officers are authorized to issue "demand

In fire trespass cases, for example, a U.S. Attorney for payment" letters for claims in any amount more
may fileclaims on behalf of the Forest Service against than $35 and to accept payments settling those
the trespassers, not only for resources damaged or claims. 2°Regional Claims Officers can likewise auth-
destroyed by fire, but also for fire suppression costs, orize Forest Administrative Officers such as Forest
which are generally 10 times greater than resource Supervisors to make claims of $10,000 or less, issue
damages? vPotentially, all of the 6,615 human-caused demand letters, and accept payments. Forest Super-
fires occurring on National Forest lands in 1980 were visors can, in turn, authorize District Rangers to issue
fire trespass cases (USDA Forest Service 1975-1980); demand-for-payment letters and accept payments for
however, trespassers cannot always be identified and, $600 or less. Claims under a Region's or Station's
therefore, required to pay for their civil wrongs. As a authority are referred to the Chiefs office for process-
result the Forest Service attempts to collect damages ing if Claims Officers are uncertain about appro-
each year for approximately one-sixth of the human- priate action to take, if Forest Service policy is in-
caused fires occurring on the National Forests. TM volved, or if claims exceed predetermined dollar

All Forest Service employees are responsible for amounts.
notifying their supervisors of incidents that may 1. Initial demand-for-payment letter. 2_Based on
result in claims for the Government. Following such investigative reports, the first demand-for-pay-
reports, personnel such as Regional Office Directors, ment letter informs a debtor of the reason for and
Forest Supervisors, and District Rangers gather as the amount of indebtedness, the date payment is
much factual information as they can regarding the due, the interest that will be charged for late pay-
incidents and report their findings to appropriate ment, and other consequences of the debtor's fail-
Claims Officers. Special Agents or Safety and Health ure to cooperate .....

personnel (depending on the nature of the incident) The Forest Service official (e.g., Claims Officer,
may then investigate the incident more thoroughly.
The evidence developed through extensive investiga- Forest Supervisor, District Ranger) who sends the
tion is the basis for cases referred through the OGCto
the Department of Justice for possible court action.
This evidence can, however, also be used to settle
Claims before going to court.

• The Federal Claims Collection Act of 1966 (31 USC
951-953) requires Governmental agencies such as the

Forest Service to attempt claims collection from those _9The Forest Service uses some special procedureswho have caused losses to the Government. The Act
delineates procedures, which we call the demand-for- for administratively handling timber breach of con-
payment process, that should be used to settle claims, tract disputes before going to civil court; they are out-
Whenever there is any doubt about specific proce- lined in FSM 2533.7 and 2533.8.

20 In some circumstances, claims are immediately
dures to follow, the Forest Service consults OGC field

• referred to the OGC, e.g., when fraud is suspected or
office representatives (called Regional Attorneys or
Attorneys-in-Charge) for advice and recommenda- when someone violates antitrust laws. Collection action
tions. is not initiated on claims less than $35.

2_When a U.S. Magistrate or other judicial author-

i7 Estimate from Michael J. Danaher, OGC Attar- ity has sentenced an offender in a criminal case to pay
ney, in a telephone conversation, October 16, 1981. the U.S. Government for damages, demand-for-pay-

s8Estimate from Ernest V. A_sen, Group Le_, ment letters are not necessary. The Forest Service's role
Law Enforcement, USDA Forest Service, Washington, in such circumstances is to alert the judizial authority
DC, in a telephone conversation, November 13, 1981. promptly when the offender has or has not paid.
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demand letter and bill includes evidence to support and payment, compromise, suspension, or termina-
" the Agency's claim, e.g., an itemized bill for com- tion of those debts has not occurred, 24then he or she

pleted repairs; the value of the damaged or de- refers those claims to the Regional Attorney/Attor-
stroyed property immediately before the incident, ney-in-Charge in the local OGC field office for
less salvage value, if any. (See FSM 6572.25a advice. All requests for legal action sent to the OGC
"General Resource Damages.") include the following (see FSM 6572.18a):

2. Followup billing. If the Agency does not receive a. a summary of action already taken to collect
the debtor's payment by the requested date, the or compromise the claim;-.

appropriate Forest Service officer pursues collec- b. proof that payment demands and compro-
tion with aggressive followup billing, unless a mise efforts were made by the Forest Service;
response to the first demand indicates that further c. evidence that demands for payment from
letters would be futile. Usually, progressively surety or insurance firms (or statements of nonap-
stronger written demands, issued at 30-day inter- plicability) were made by the Forest Service;
vals, are sent to the'debtor. (See 4 CFR 102.2.) d. a statement that a personal interview with
Each followup bill includes the interest added and the debtor was held to collect or compromise the
the new payment due date. claim (or, if the interview was omitted, the reason

for the omission);Several Forest Service Claims Officers have
e. the current address(es) of parties involved (or

estimated that only 10 to 20 percent of demand evidence that sufficient efforts were made to locate
letters result in compensation for losses, missing persons);

3. Personal interview. The Federal Government f. current credit data showing that collection is
expects agencies such as the Forest Service to con- possible.

• duct personal interviews with their debtors when- Except for breach of contract cases, if the field
ever feasible. This step may occur at this point or
earlier, office OGC attorney believes that a legal proceed-

ing is likely to result in reimbursement to the
4. Small Claims Court. Recently, the Department of Government for damages, he or she can refer cer-

Justice and the OGC agreed that the Forest Ser- tain claims directly to an appropriate U.S. Attor-
Vice has the authority to settle smaller claims in ney. These claims are either $100,000 or less, if
Small Claims Court, in part because it's socostlyto they arise from such activities as unauthorized
take a case to Federal court (at least $600 for even timber cutting and human-caused fires, or $60,000
a simple, uncontested claim). Small, unpaid claims or less, if they arise from other activities. Claims
can, therefore, be taken to Small Claims Court if greater than these figures must be referred to the
the demand letters have been ineffective. Depend- Chief of the Forest Service.

' ing on the State, small claims settlements are gen-' 6. Referral to the Chiefs Office. After the OGC
erally between $150 and $1,000. Because limita- field representative has given a recommendation
tions and procedures differ in various courts, for action on claims more than $100,000 or moreForest Service officials obtain advice about Small

than $60,000, the Claims Officer sends those claimClaims Courts from their nearest OGC office. 22
files to the Chief. The claim files include the mate-

5. Referral to OGC Field Office. 23 If a Claims rial discussed in Step 5, the original copy of the
Officer has attempted the collection methods above, investigative report, and the OGC field office repre-

sentative's recommendation for action.

24 Forest Service Claims Officers can compromise,
suspend, or terminate collection actions, except when

22For a clear explanation of procedures to use when civil claims involve fraud, exceed $20,000, or the debt is
filing a claim in a Small Claims Court, see Consumer clearly covered by insurance or bond. When termina-
Reports, November, 1979, $$(11): 666-670; and/or The tion or compromise of a debt between $10,000 and
1979 Buying Guide Issue of Consumer Reports, Decem- $20,000 is being considered (or doubtful claims under
ber, 1978, 43(12): 357-358. that amount), Claims Officers obtain the advice of the

23As of this writing, the USDA is considering using appropriate OGC office. Claims Officers do not have to
private collection ag_ to collect certain claims. If contact the OGC about most claims under $10,000. (See
these services are used, it is likely that those claims FSM 6572.15a and 6572.16a.) Only the Departments
appropriate for referral to Collection ag_ will not of Justice and Treasury have authority to accept a deb-
be referred to the OGC for legal action unless the collec- tor's offer of compromise when the claim exceeds
tion agency is also unable to get a debtor to pay. $20,000. (See FSM 6572.15b.)
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7. Referral to the OGC Washington Headquarters crime statutes. See Appendix II for two such exam-
by the Chief. The Chief examines the claim files ples.) A crime, therefore, is an act (or failure to act)
referred to the Washington Office and generally violating a criminal law that is punishable, upon con-
follows the OGC field representative's advice in viction, by (1) fine, (2) imprisonment, (3) removal from
referring the clain_ to the Washington OGC. office, (4) disqualification to hold any office of honor,

8. Referral to the Department of Justice by the trust, or profit and/or (5) death (Black 1979). Even
OGC. If the OGC determines that the facts devel- though a crime may and often does involve injury to

some individual, it is considered an offense against the
oped in the request for legal action can support a public and is punishable as such.
lawsuit in civil court, the OGCpromptly refers the
claimto the Department of Justice. Although crimes can be classified in any number of

9. Action by the Department of Justice. The De- ways, they are most often divided into felonies andmisdemeanors. 25The distinction between the two is
partment of Justice. determines whether or not a
lawsuit is warranted. If legal action is taken, a U.S. based either on the type of institution in which an
Attorney initiates a lawsuit in a U.S. District offender may be incarcerated or the length of impris-
Court. The process that is followed is the same as onment (orsometimes a combination of both). Federal
that outlined in Appendix V, starting with Step 2, and many State statutes define a felony as an offense
"Filing a lawsuit." punishable by death or by imprisonment for more

than 1 year in a Federal or State penitentiary. Exam-
The Forest Service's role in a lawsuit differs ples of felonies include murder, rape, aggravated

according to the case. For instance, an employee hav- assault, incendiarism, kidnapping, and burglary.
ing first notified a supervisor of an incident resulting Likewise, under Federal and most State statutes,
in a claim may be called on to act as a witness as crimes that are not felonies are generally called mis-
might employees who investigated the case. Special demeanors. Most are punishable by fine or impris-
Agents may assist U.S. Attorneys through the entire onment for I year or less in a municipal or county jail.
civil process--from serving subpoenas and gathering Sometimes misdemeanors are classified as high or

• evidence to locating witnesses who can testify against low (petty offense) misdemeanors. High misdemean-
the debtor, ors, carrying more than a 6-month sentence and

If legal action is not taken, the Department of Jus- larger fines, are considered serious, while low misde-
tice may attempt an administrative collection or corn- meanors are considered less serious. The penalty for
promise, close the case, or advise the OGC of addi- the latter does not exceed 6 months in jail or a fine of

I. tional action that should be taken by the Forest $500, or both. Examples of misdemeanors are crimi-
Service. nal trespass, allowing a fire on National Forest land to

escape control, disturbing the peace, assault, and

CRIMINAL PRO_ vehicular homicide.
Because the subject of crime and criminal law is too

The criminal process is a method by which the legal extensive to cover in this publication, we suggest the
reader consult criminal justice texts for additionalsystem handles individual criminal cases; it's an

orderly progression of events, beginning with a de- information. (Two such texts are on the recommended
tected and reported crime and concluding with the reading list at the end of this publication.) These
unconditional release of a law violator. It is designed books discuss in greater detail subjects such as types
to: (1) punish proven law violators, (2) remove danger- of crime, general doctrines and principles of criminal
ous people from the community, (3) deter others from law, elements of a crime (act and intent), parties to a
criminal behavior, and (4) transform law breakers crime(principals and accessories), capacity tocommit
into law-abiding citizens (Appendix VI) (Chamelin et crime, and rules of evidence.
al. 1975): (For a discussion of the similarities and dif-
ferences between the civil and criminal processes, see
Appendix VII.)

Most crimes, originally .determined by English 25Crimes are also commonly classified into the fol-
common law, have now been defined by statute. These lowing categories: person or property; street, organized,
statutes, both State and Federal, declare what con- or white collar; mala in se or mala prohibita; infama_
duct is criminal and prescribe the punishment to be or not infamous; major or petty; common law or statu-
imposed (via the criminal process) for such conduct, tory; involving moral turpitude or not involving moral
(Title I8 of the United States Code contains Federal turpitude.



The Forest Service and the Criminal most cases Forest Officers are encouraged to initate

Process action leading to an arrest with a warrant. This
involves, in coordination with OGC, filing a com-
plaint--a formal, written accusation charging that an

Criminal acts against the Forest Service and con- individual has violated a Federal statute or regula-
sequently the public, i.e., felonies and misdemeanors tion--with a U.S. Magistrate who, in turn, will usu-
including petty offenses, are found in Title 18 USC, ally issue a warrant for the suspect's arrest. (A sum-
Crimes and Criminal Procedure, and in 36 CFR 261, mons may also be issued at this point, in lieu of arrest.)
Prohibited Acts. Crimes involving fire are defined by When the warrant is served by a U.S. Marshal, a
18 USC 1855--F!re willfully set to timber, brush, or Special Agent, or a Law Enforcement Officer (or the
grass--(afelony), 18USC 1856--Fires left unattended violator surrenders voluntarily after receiving the
and unextinguished--(a petty offense misdemeanor), summons), the suspect is taken without unnecessary
and 36 CFR 261.5, fire regulations (also petty offense delay before the nearest U.S. Magistrate within the
misdemeanors), judicial district where the offense occurred. If the

Forest Service involvement in the criminal process Magistrate is unavailable the arrested prisoner may
--which the Agency defines as a proceeding instituted be held in temporary custody in a city or county jail
and conducte d for the purpose of fixing guilt for a approved for Federal prisoners until his or her initial
crime already committed and punishing the often- appearance before a U.S. Magistrate. (For a con-
der--is limited primarily to Steps 1-3 of the process tinued explanation of the process see Step 6 and fol-
(Appendix VI). That is, theAgency focuses on detect- lowing in Appendix VI.)

ing and reporting criminal offenses, identifying of- For most observed violations that are petty offense
fenders, investigating criminal acts, arresting sus- misdemeanors, Forest Officers issue verbal warnings,
pects if necessary and taking them into custody, written warnings, or violation notices. Verbal or writ-
issuing violation notices, serving summonses, and fil- ten warnings are generally given if violations oc-
ing complaints, curred due to inadvertance, lack of understanding, or

26A violation occurs when any person commits an act misinformation. If warranted, a violation notice will
' or omission in violation of Federal, State, county, or normally be issued in person to the violator at the time..

municipal statutes, regulations, or ordinances related the petty offense occurs. If circumstances dictate oth-
to the National Forest System. Fire violations fall erwise, however, the violator may be cited at a later
within three basic categories: (1)the willful setting of time (or the Forest Officer may sign a complaint
a wildfire or the deliberate burning of a building or before a U.S. Magistrate).

vehicle regardless of whether it escapes to surround- Petty offense violations can be disposed of by paying
ing lands, (2) negligently causing a wildfire, or (3) fines set by the court or through mandatory or volun-
violating statutes or regulations pertaining to wildfire
prevention, tary appearances before U.S. Magistrates. If violators

' pay fines by mail, their cases are closed. If they opt to
Forest Officers initiate the criminal process in cases or are required to appear before a U.S. Magistrate

involving violations of these statutes, regulations, or rather than pay fines, they will be tried summarily,
ordinances if (1) the violations were committed in found guilty or not guilty, and sentenced. (If a person
their presence on National Forest land or if (2) wit- refuses to be tried by a U.S. Magistrate, he or she has
nesses sign statements that crimes were committed in the right to be tried in a U.S. District Court.) When
their presence and that they're willing to testify in violators do not pay their fines by mail or appear in
court. Once the crimes have been detected and re- court, the court either sends letters demanding pay-
ported, Forest Officers have several alternatives, ments or issues summonses to appear in court. If the

violators do not respond to the letters or summonses,
If a violation was committed in the presence of a warrants will be issued for their arrests. They will beForest Officer and immediate action must be taken to

prevent serious damage, the violator's escape, or loss
of material evidence, or if a Forest Officer has proba-
ble cause to believe a felony has been committed or is 26 Discretion may not be used when a violation of 36
about to be committed, the Officer can make an arrest CFR 261 results in loss or damage greater than $100,
without a warrant if it can be done reasonably safely, when acts are clearly mal_, willful, or deliberate,
Although all Forest Officers have the authority to or when the safety or rights of others are jeopardized. In
make arrests for violations of Federal statutes and petty offense cases where the violator aggravates the
regulations relating to the National Forest System, situation through a&_sive behavior, the Forest Officer
arrests are normally made by Special Agents or other has the discretion to cite the violator for a mandatory
specially trained and equipped Forest Officers. In appearance before a U.S. Magistrate.
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arrested by U.S. Marshals and taken before the near- FORF_T SERVICE IAW ENFORCE-

est U.S. Magistrate for bail hearings. Trial dates will M]ENT, WILDFIRE VIOLATIONS,also be set at that time.
AND FIRE PREVENTION

In most instances, the Forest Service initiates

prosecutions by issuing violation notices, but in addi- Although the Forest Service interacts in varying
tion to the other means such as immediate arrests or degrees with all of the components of the American
filing complaints in coordination with the OGC, legal system--legislative groups, legislated laws, en-
Forest 0ffieers can prepare written case reports, forcement agencies, and courts--most of its activities
based on their investigations of violations, 27for a U.S. are concentrated under the realm of law enforcement
Attorney to review. 2sLiaison with the U.S. Attorney and enforcement agencies. This section, therefore,
is made through an OGC field office, although local will begin with an overview of Forest Service law
procedures approved in advance by the OGC may enforcement and end with an appraisal of wildfire
allow Special Agents and Law Enforcement Officers violations and the role of law enforcement in wildfire
to Contact the U.S. Attorney .directly in criminal prevention.
cases. If the U.S. Attorney decides to prosecute, he or
she witl either file an information, charging an indi-
vidual with violating a Federal statute or regulation, Overview
or seek a grand jury indictment. In the latter case, the

Law enforcement is not the primary mission of theForest Officer who prepared the case report for a par-
Forest Service. Rather, the Service is a resourceticular Violation will be required to testify before a

grand jury. if the grand jury returns a true bill based management agency that uses law enforcement to
on the Forest Officer's testimony, a court trial will be enhance its management activities. As a supportive
scheduled. Further action by a Forest Officer, at the function within the Agency, Forest Service law en-
discretion of the U.S. Attorney, may involve his or her forcement has a unique history and place in National
appearance as a'witness during the trial. U.S. District Forest management. The early-day forest rangers,
Courtsare used to try felonies when a suspect refuses armed and riding horseback over mountain trails,

• to be tried by a U.S. Magistrate or when a U.S. Mag- were essentially custodians of the newly created
istrate is not designated to try a violation for a partic- National Forests, protecting them against wildfires,
ular criminal act: Other cases, generally petty offense game poachers, timber and grazing trespassers, and
misdemeanors, are usually handled by U.S. Magis- exploiters (Bergoffen 1976). As the need for law
trates, although in some districts they can also try and enforcement seemingly decreased in subsequent
sentence people charged with high misdemeanors, years, it became a lower priority on the National

Forests, and the "cowboy" image gave way to the less
conspicuous, uniformed steward of the land.

27Forest Service investigations (searches for facts Until the late 1960's, land managers with resource-
and evidence) are initiated and continued until re- related backgrounds were attuned to managing en-
sponsibility for violations is established or until every vironments that were relatively free of people and of
reasonable lead has been exhausted. Normally, viola- illegal or unauthorized activities (USGAO 1982). As a

_ tions of both Federal and State laws pertaining to the result, law enforcement continued to receive a rela-
National Forest System will be enforced and investi- tively low priority. It was not only difficult to prose-
gated by the Forest Service. Violations of State or local cute cases in court, 29for example, but Forest Service
laws will be referred to the appropriate State or local law enforcement advocates and practitioners were
law enforcement agency and prosecuted by State or often looked upon with disfavor.
County prosecutors. Wildfires are investigated by em-

Since the late 1960's, however, increasing numbersployees trained to determine the fire's origin, cause,
and person(s) responsible, as well as other elements of people have been attracted to Federal land for a
necessary to establish criminal and civil liability. A number of reasons including the forests' valuable nat-
Special Agent is notified immediately of a wildfire if ural resources, remoteness, and recreational oppor-
suppression costs are expected toexceed $40,000 and tunities. With changing technology, population in-
the wildfire is suspected of being willfully set. creases, and changing times, the magnitude and

28 Cases not handled by violation notices are submit- seriousness of crimes have been increasing on Na-
ted through an OGC attorney to a U.S. Attorney who tional Forests (USGAO 1982).
authoi'izes or declines prosecution of each. Besides 29Cases went before U.S. Commissioners who gave
prosecuting cases for the Forest Service, U.S. Attorneys them low priority (U.S. Magistrate positions weren't
also assist Forest Service Officers in preparing or see- created until 1972), and a system of collateral forfeiture
uring Federal complaints, information, or warrants, had not yet been instituted.
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Ralph Dyment, Region 4 Special Agent, attributes of their working hours in law enforcement activi-
. the rapid increase in crime on National Forests to ties), the ratio of law enforcement personnel to all

"more misfits and loners - those people who choose to the other Forest Service employees drops even
live outside the law-.., trying to make their homes in lower. The 485 Law Enforcement Officers (Level
NationalForests"(Eldredge 1981). Dyment also cited IV's) comprise less than 1 percent of the total
the increased illicit use of National Forests for the employees in the Forest Service (1.5 percent if

exchange, cultivation, and transportation of narcotics, temporary employees are excluded), and the 100
A recent U.S. General Accounting Office (GAO) Regional and other Special Agents, the only full-

report (March 1982)concurs with Dyment. According time enforcement personnel, constitute less than 1
to the report, land managers are increasingly faced percent of the employees (including or excluding
with the following illegal or unauthorized activities: temporary employees).
(!) _crimes against people and their property (e.g., • Some Forest Service law enforcement employees
burglary, larceny), (2) marijuana cultivation, (3) tres- have cited the limited number of hours most per-
pass (e.g., unauthorized occupancy, paramilitary ac- sonnel spend in training and then in actual en-
tivities, garbage dumpifig, grazing violations, cultur- forcement activities as reasons for weak law

al artifact theft), and (4) timber thefts, enforcement in the Forest Service and for not meet-

Even with this increase in crime, a wide range of ing Good Host program objectives. For example,
views on law enforcement in the Forest Service still more than half of those given Level II and III train-
exists today. The traditional approach dictates keep- ing are summer employees. Although some of these
ing a low profile, which means in some cases doing employees return a second or third year, many do
nothing, and views law enforcement as little more not. Law enforcement instructors have also ob-
than"meter maid" duties and responsibilities. Indica- served that when many permanent employees
.tors of such an approach in the past include the rela- begin Level III training, they've forgotten the ba-
tively few people involved in law enforcement, the sics learned in Level II. As a result, many of the
lack of carefully structured training standards, and additional 80 hours of training are spent relearning

the over-extended use of Level II and III Forest Offic- 30Special Agent and Law Enforcement Officer posi-
' ers beyond their training capabilities, tions, for example, are relatively new. Special Agent

A more recent approach dictates strengtheninglaw positions on the National Forests were originaUy
enforcement programs and activities and increasing created to deal with wildfire problems in the South
their visibility. 3° The trend, in fact, appears to be (Region 8 had thefirst Special Agents in the 1950's) but
swinging from the "low profile" policy to realizing the have since become more diversified. Although in the
vital role of law enforcement in the Forest Service, early 1960's agents were placed in Forest Service

seeing a need for armed officers, and understanding Regional offices, they did not have positions in the
the law enforcement/Good Host relationship. Land Washington Office until the early 1970's. Special
managers are beginning to realize that the host pro- Agents have increased from approximately 30 in 1974
gram is not negated by good law enforcement. On the to 100 in 1982.
contrary, when the Forest Service prevents individu- Law Enforcement Officer positions were finally es-

• als from committing unlawful acts on forest land, it is tablished in 1972 in response to a need for profession-
ensuring that the goals of protecting life, property, ally trained people (for generalists as opposed to spe-
and the Constitutional rights of citizens are attained, cialists) to handle recreation problems on the National

Forests. Their numbers have increased from zero in
Even though the Forest Service perceives the need 1971 to 485 in 1981.

for improved law enforcement efforts, some problems According to one Regional Special Agent, pre-1978
remain: law enforcement training standards were vague, am-
• Although the Forest Service has spread responsi- biguous, and inadequate; a 3-day (24-hour) training

bility for law enforcement throughout the Agency, session, for example, was considered enough back-
law enforcement activities are handled by rela- ground to write a violation notice, and a 2-week (80-

tively few Forest Service personnel; of these, only a hour) session, including the 24-hour session, was con-
small number are thoroughly trained. Of the nearly sidered "advanced" training. In 1978, however, more
50,600 permanent, career-conditional, and tempor- rigorous minimum training standards for Level I-IV
ary employees working for the Forest Service in Forest Officers (see FSM 5370) were developed and
the summer of 1981, only 13 percent had law implemented to ensure adequate quantity and quality
enforcement training. Excluding those with Level of training for people with law enforcemx_ntresponsi-
II and III training (most spend only 5 to 20 percent bilities.
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the lessons of the first 40 hours. Employees forget Region can decline law enforcement responsibili-
their earlier training primarily because they spend ties for marijuana cultivation, while another may
few working hours ir_enforcement activities--their cooperate with State and local law enforcement
duties consist mainly of forest-related field work. officials in marijuana eradication efforts.

According to the 1982 GAO report: si • Citing one problem in particular, the GAO report
• Management constraints, e.g., travel, vehicle, and maintains that Forest Service officials do not

duty restrictions, are limiting efficient and effec- always enforce trespass statutes and regulations.
tive enforcement activities. The magnitude of trespass occurrences is not

known, but Forest Service managers and docu-• Although factors, including limited Agency re-
ments indicate that trespass violations are increas-sources and remote land, contribute to both the rise

of crimeon National Forests and the inability of the ing. These violations result in restricted public and
Forest Service to meet its enforcement responsibili- employee access, environmental degradation, reve_
ties, the lack of management emphasis also aggra- hue loss, increased costs to the Government, and
vates these problems. While some managers have endangered public and employee safety.
been slow to recognize and deal with enforcement- • Impediments to gaining greater Forest Service
related problems, others do not believe that a commitment to the law enforcement program in-
serious problem exists. This is due in part to the clude the general lack of (1) understanding of the
lack of data on the magnitude and seriousness of Forest Service's objectives and policies, (2) knowl-
illegal and unauthorized activities on public lands, edge of the actual on-the-ground situation, and (3)
(Unlike other Federal land management agencies, confidence in the ability of law enforcement to
the Forest Servicehas developed a reporting sys- complement management's other programs.

tem, called the Law Enforcement Management Given these problems, the GAO report suggests
Reporting System [LEMARS], approved for use in that:
October, 1981. Because the system is so new, how-
ever, statistic§ are just being developed.) Without 1. More management emphasis is needed to enforce
such crime data, it's difficult for management at the present statutes and regulations in order to halt

' any level to determine the magnitude of the crime the widespread and increasing incidence of illegal
problem and assess the effectiveness and efficiency and unauthorized activities on National Forests.

of law enforcement efforts. 2. In order to improve enforcement efforts, the Forest
• The Forest Service has, at a minimum, the power Service must clarify the field offices' critical role

to impose and enforce regulations intended to pre- by defining the law enforcement obligations and
vent interference with proper management and responsibilities of each employee.

utilization of public resources. Although the Agen- 3. Existing regulations should be revised to deal spe-
cy's law enforcement responsibilities are in the cifically with current crime situations, e.g., mari-
regulations (and elsewhere), land managers do not juana cultivation, timber theft, and trespass.
consistently use their law enforcement responsibili-
ties and authority. Furthermore, because the Forest 4. The level of law enforcement effort devoted to pre-
Service does not have uniform, nationwide law venting and controlling criminal activities should
enforcement policies, it allows Regional managers be increased.

to Set their own local policies. Marijuana cultiva- 5. Where feasible, workforce, resource, and policy
tion, for example, may be treated one way by one constraints impeding law enforcement efforts
Region and a different way by another Region; one should be removed and emphasis and support

should be given to preventive patrolling, providing
•3_The objectives of the GAO review and subsequent vehicles when needed, and assuring adequate cov-

1982 report were (1) to identify the nature and extent of
illegal and unauthorized activities on National Park erage by law enforcement personnel through im-
Service, Bureau of Land Management, and Forest proved duty assignments.
ser_e lands in Southwestern Oregon and California In addition to the GAO recommendations, some
and (2) to assess the agencies' efforts to combat unlawful Forest Service employees have expressed their de-
activities. Although the GAO study was conducted in a sires to see personnel with law enforcement duties
limited geographic area, its findings pertaining to the and responsibilities attain professional status, to make
Forest Service can be generalized to the Service's law law enforcement a separate function or division
enforc_ efforts outside Oregon and California. within the Forest Service (it's currently under Fiscal

o
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Management), to increase the number of Law En- number of wildfire reports 84indicates that, although
forcement Officers (Level IV's) in the Agency instead incendiary fires (the worst human-caused fire prob-

" of Level II's and III's, and to have a Special Agent lem) have increased dramatically on U.S. wildlands
assigned to every National Forest? 2 from 1972-1980, they have remained fairly static on

the National Forests over the last several years (an
Counteracting such changes is the strong desire to average of 32 percent of human-caused fires on Forest

avoid a "police" agency in the Forest Service. As a Service land are caused by incendiarists).
resource management agency dealing increasingly
with people and their criminal activities, the Forest The current status of Forest Service law enforce-
Service must strike a balance between the need for ment efforts directed at wildfire violations is sum-
increased law enforcement efforts to achieve its goals marized below:35
of prevention and protection of people, property, and All Reported Violations vs. Wildfire Violations
resources, and the concern over becoming a "police"
agencyand presenting an undesirable public image. Ninety-three percent of all reported violations on

National Forests were petty offense misdemeanors; 4

The Role of Law Enforcement in percent were high misdemeanors, and the remaining
3 percent were felonies. Approximately one-fourth of

" _/'ddfire Vtolatioll$ the petty offenses and two-thirds of the felonies and
high misdemeanors were violations of Forest Service

Forest Service law enforcement efforts are not fire statutes and regulations.
equally divided among the different functional areas.
For example, nationally, 57 percent of the Agency's More than half the cases involving all reported vio-
law enforcement effortisdirected at forestrecreation, lations of Forest Service statutes and regulations
Although fire receives significantly less enforcement were solved and completed; approximately one-fourth
emphasis than recreation (7.5 percent), it's still higher were completed but unsolved, and the remaining
than other activities such as occupancy (6 percent), were either incomplete or not acted on. Fire violations
timber, range, and wildlife (4 percent each), employee comprised one-fourth of the solved and completed

. protection and claims (3 percent), and archeology (2 cases, one-third of the completed but unsolved cases,
pei-cent)? 8 These percentages may change, however, 30 percent of the incomplete cases, and 40 percent of
as the Forest Service responds to criminal activities the cases in which no criminal action was taken.

developing on the National Forests. While the Service Although the disposition of most cases (71 percent)
is calling for increased enforcement efforts in timber, is unknown, 29 percent of the cases resulted in a
employee protection, claims, and archeology, for guilty verdict (9 percent of those were for fire viola-
example, it recommends that in upcoming years law tions), one person was found guilty of a nonfire
enforcement efforts directed at fire remain the same. offense, and 11 cases, none of which involved fire,

' Wildfires were not mentioned in the main body of were dismissed.
the GAO report (1982) as a serious law enforcement
problem on the National Forests. Information from a

32 Because many forests do not have a Special Agent 34 Information was taken from both the USDA Forest
assigned to them, calling in an agent when special Service Wildfire Statistics (1972-1980) and from the
investigative assistance is needed is an unplanned USDA Forest Service National Forest Fire Report

•expense. As a result, some forests needing a Special (1975-1980).
'Agent's expertise seldom receive it. Thus, some law 35 LEMARS (Law Enforcement Manag_t Re-

enforcement personnel have suggested assigning one porting System) data used to compute percentages were
• Special Agent to each National Forest that regularly supplied by the Forest Service Washington Office.
needs such services and establishing "zone agents," Because LEMARS was recently formulated and im-
responsible for more than one of the National Forests plemented, data are incomplete; some Regions are not
that have less severe crime problems and lower case yet on the system, some are just entering it, and others
loads, have supplied substantial amaunts of data. Data sup-

33Each percent is equivalent to 16 person years, plied by Regions 2, 5, and 9 from 1979-1981, the most
Information courtesy of Ernest V. Andersen, Group reliable at this time, were used to compute the percent-
Leader, Law Enforc_ USDA Forest Service, Wash- ages here. Because the data are incomplete, our results
ington, DC. are tentative.
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Violat'wns ofForest Service Fire Regulations (Subpart Violations of Title 18 USC 1855 and 1856
A, 36 CFR 261.5a-.5f) and Orders (Subpart B, 36 CFR
261.52a-.52k) Although 40 percent of the reported Title 18 USC

• offenses were violations of fire statutes 1855 and 1856,
Although 18 percent of all reported violations of only one person was fined (under 18 USC 1856) for

Forest Service regulations involved illegal fire activi- criminal activity. The remaining offenders were not
ties, less than one-fourth (21 percent) of these fire vio- identified.
lations resulted in fines. (Persons responsible for the

Violations of State and Local (Non-Federal) Laws
remaining 79 percent of the fire violations were not
identified.) One-tenth of the warning notices for viola- Unlawful fire activities accounted for most (87 per-
tions of Forest Service regulations were issued for fire cent) of the reported violations of non-Federal laws.

offenses. Like the violations of fire regulations discussed
Because the number of reported violations of fire above, the number of Federal, State, and local wild-

regulations are higher than one would expect, given fire law violations are higher than one would expect
the amount of law enforcement effort directed at the given the amount of law enforcement effort expended.
wildfire problem (7.5 percent), we speculate that: It's possible, therefore, that the reasons for these

higher numbers are similar to those for reported vio-
(!) even though the law enforcement effort is rela- lations of fire regulations.

tively small, it's highly efficient, directed at spe-
cific problems and targets,

(2) the wildfire law enforcement effort could be The Role of Law Enforcement in
larger than the data indicate, Vc"dd['e Prevention

(3) the wildfire problem is greater than the enforce-
ment emphasis given, and/or

(4) law'enforcement personnel are more apt to cite The role of law enforcement in wildfire preventionseems a circuitous one. Rather than law enforcement
and/or report fire violations than other types of
infractions, being preventive, it seems to attack the problem after

it has occurred rather than before, in a sense, "locking
Three types of unlawful activities accounted for the barn door after the horse has been stolen." And,

almost 90 percent of the violations of Forest Service yet, recognizing that the ultimate goal is prevention,
regulations (Subpart A, 36 CFR 261.5a-.5f): Ralph Dyment asserts that

(1) Leaving a fire without completely extinguishing it one good case publicized widely is worth
(261.5d) (54 percent of the violations), ten cases that do not receive publicity. The

(2) Carelessly or negligently throwing or placing any deterrent level value of a case is its real
ignited substance or other substance that may worth, not the cost of investigation versus
cause a fire (261.5a) (17 percent of the violations), fine imposed. Some Forest Service person-

(3) Burning without a permit (261.5c) (17 percent of nel are reluctant to prepare a case when
the violations), the result would be only a small fine. The

cost-benefit ratio appears more favorable
Two types of unlawful activities accounted for 80

when you consider that a large number of
perCent of the violations of Forest Service orders similar crimes can be prevented by com-
(Subpart B, 36 CFR 261.52a-.52k): pleting and publicizing this one case (El-
(i) Building, maintaining, attending, or using a fire, dredge 1981).

campfire, or stove fire (261.52a) (42 percent of the
violations). Violations of Forest Service statutes and regula-

(2) Going into or being on an area temporarily closed tions can also be prevented by other "postcrime" law
•to public use (261.52e) (38 percent of the viola- enforcement activities. Taking a somewhat different

approach, for example, in describing the roles of law
ti°ns)" enforcement in wildland fire prevention, Ernest

Because violations of Subpart A and B fire regula- Andersen (1980) discusses some of the more impor-
tions accounted for most of the reported fire offenses, tant links between "postcrime" activities and preven-
wildfire prevention activities could be targeted at tion programs. The first and perhaps most important
these particular problem areas. This may involve link is thorough, professional investigation of fire
more rigorous preventive patrolling by law enforce- causes to establish the who, what, when, where, and
ment personnel and added efforts to educate the how elements of a crime. These investigations, "the
f0rest-using public about fire hazards and wildfire cornerstone of an effective, efficient fire prevention
s_tutes and regulations, program," provide the basic information used in pre-
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paring court cases, in evaluating fire prevention pro- and to Freeman L. Brock, Jr., Washington Office Fis-
gram success, and in identifying new trends in and cal Support; for their generosity in answering our
results of demographic changes, numerous questions and reviewing our work for tech-

nical accuracy. We also acknowledge and thank
And what of_the role of law enforcement personnel Albert J. Simard, our Project Leader, and Fred

in this process? According to Andersen (1980), their McCauley, Forestry Aid, for their help in producing
role is to advise managers about: the reliability of the diagrams used to illustrate this publication.
investigative results, the feasibility and probability of
success in eliminating fires by specific causes, the Finally, we thank the many police department
applicability of statutes and regulations to specific employees, judges and court clerks, probation officers,
problems, and the courts' interpretations of statutes prosecutors, and Forest Service personnel who clari-
and regulations, fled legal procedures and processes for us. We could

not have accomplished this momentous task without
Given this_input, their gracious help and support.

along with that of other specialists, man-

agers can develop a wide array of alterna- _C]ES
tives that are targeted at preventing those

fires that are most likely to cause signifi- Andersen, Ernest V. Some law enforcement roles in
cant resource damage. Fire prevention wildland fire prevention in the 1980's. Fire Man-
program.., elements can be selected based age. Notes 41(3): 13-14; 1980.
on their probability of success and on re- Bahme, Charles W. Fire service and the law. Boston:
source losses prevented. Economic and National Fire Protection Association; 1976. 276 p.
personnel resources required can be mea- Bergoffen, William W. 100 years of Federal forestry.
sured against the probability of success of Agric. Inf. Bull. 402. Washington, DC: U.S. De-
each alternative. Expenditures can be tar- partment of Agriculture, Forest Service; 1976. 199
geted and concentrated on those specific p.
causes, locations, and times that would Berkley, George E.; Giles, Michael W.; Hackett, Jerry
result in large negative resource value F.; Kassoff, Norman C. Introduction to criminal
changes rather than [be] targeted at pre- justice: police, courts, corrections. Boston: Holbrook
venting numbers of fires (Andersen 1980). Press, Inc.; 1976. 513 p.

Thus, Forest Service law enforcement should play Black, Henry Campbell. Black's law dictionary. 5th
an important role in wildfire prevention. Its role, ed. St. Paul, MN: West Publishing Co.; 1979. 1,511
however, will probably never be as large as that of P.
prevention education and, in fact, seems relatively Chamelin, Nell C.; Fox, Vernon B.; Whisenand, Paul
small when compared to public informatioaand edu- M. Introduction to criminal justice. Englewood
cation efforts currently directed at wildland users. Cliffs, NJ: Prentice-Hall; 1975. 468 p.
And, yet, if used wisely and efficiently as a comple- Chandler, Craig; Cheney, Phillip; Thomas, Philip;
ment to other prevention efforts (e.g., education, engi- Trabaud, Louis; Williams, Dave. Forest fire man-
neering, hazard reduction), Forest Service law en- agement and organization. Vol. II: Fire in forestry.
f0rcement, as part of the American legal system, can New York: John Wiley & Sons; 1983. 298 p.
have potentially significant impacts on wildland fire Cohen, Morris L. Legal research in a nutshell. 2d ed.
prevention effectiveness. St. Paul, MN: West Publishing Co.;1971. 259 p.

Dolan, Edward F., Jr. Legal action: a layman's guide.
Chicago: Henry Regnery; 1972. 299 p.
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We extend very special thanks to Scott L. Brooks, _ Eldredge, Bonnie, ed. An inside look at law enforce
Attorney-at-Law, for sharing his legal expertise with ment in National Forests. Intermountain Reporter
us during the initial stages of our research and to November: 8-9; 1981.
Robert C. Ziegler, Regional Special Agent for Region Ferguson, John H.; McHenry, Dean E. The American
9, for devoting hours of his time patiently and thor- Federal Government. 5th ed. New York: McGraw-
oughly explaining and clarifying the Forest Service Hill; 1959. 650 p.
law enforcement system and its relations to the Amer- Germann, A. C.; Day, Frank D.; Gallati, Robert R. J.
ican legal system. Introduction to law enforcement and criminal jus-

We're also very grateful to Ernest V. Andersen and rice. Springfield, IL: Charles C. Thomas, Pub.;
Wayne Wilson, Washington Office Law Enforcement, 1977. 507 p.
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Gibney, Frank, ed. Law in America: how and why it inal actions, and to the judicial system. A useful chap-
works. Bantam ed. New York: Bantam/Britannica ter on "Procedural Pointers" describes the criminal
Books; 1979. 270 p. process, from making arrests to testifying on the wit-

Gottfredson, Michael R.; Hindelang, Michael J.; ness stand. Because much of the book deals with prob-
Parisi, Nieolette, eds. Sourcebook of criminal jus- lems and procedures unique to municipal fire depart-
tice statistics--1977. Washington, DC: U.S. De- ments, we recommend borrowing the book from a
partment of Justice, Law Enforcement Assistance library rather than purchasing it.
Administration, National Criminal Justice Infor-

Black, Henry Campbell. Black's Law Dietary.
mation and Statistics Service; 1978. 802 p.

Hemphill, Charles F.; Hemphill, Phyllis D. The dic- This dictionary has more than 10,000 entries that
tionary of practical law. Englewood Cliffs, NJ: not only thoroughly define legal terms but also refer
Prentice-Hall; 1979. 231 p. to specific cases which you can consult for additional

_l Kempin, Frederick G., Jr. Historical introduction to background when trying to understand a particular

_t Anglo-American law in a nutshell. 2d ed. St. Paul, concept. Entries also reflect the growth of FederalMN: West Publishing Co.; 1973. 280 p. legislation and agencies.
Office of the Federal Register. The United States

Government manual 1981/82.Washington, DC: Unfortunately for the layperson, not all terms aredefined as simply as they could be. You may have to
General Services Administration, National Ar- read several columns (sometimes several pages) of
chives and Records Service, Office of Federal Reg- explanations and historical background to obtain an
ister; 1981. 948 p. understanding of some of the definitions. Neverthe-

Rosenbv:uer, Donna L. Introduction to fire protection less, we highly recommend it as a resource book.
law. Boston: National Fire Protection Association;
1978. 524 p. If you need a comprehensive reference book (more

U.S. D_partment of Agriculture, Forest Service. Na- than 1,500 pages) to clarify legal terminology, this is
tional Forest fire reports 1975-1980. Washington, the book to purchase; despite its size, its price is rea-
DC: U.S. DePartment of Agriculture, Forest Ser- sonable (less than $20 at the time of this writing).

vice_ 1976-1981.51 p., 51 p., 54 p., 53 p., 56 p., 53 p. Chamelin, Neil C., Vernon B. Fox, and Paul M.
' U.S. Department of Agriculture, Forest Service. The Whisenand. Introduction to Criminal Justice.

principal laws relating to Forest Service activities.
Agric. Handb. 453. Washington, DC: U.S. Depart- This book examines--from a systems perspective--
ment of Agriculture, Forest Service; 1978. 359 p. the interrelations between crime and the police,

U.S. Department of Agriculture, Forest Service. courts and corrections. According to the authors, the

Wildfire statistics 1972-1980. Washington, DC: text is divided into three major sections to
U.S. Department of Agriculture, Forest Service; follow the logical "input, process, output"
1973-1977, 1979, 1980. 57 p., 72 p., 57 p., 61 p., 57 p., model of a system. It begins with a general
53 p., 56 p. (1979, 1980 Wildfire Statistics are in
publication.) overview of the criminal justice system andthe scope of the crime problem, and pro-

U,S. General Accounting Office. Report to the Secre- ceeds to critically examine historical per-
taries of Agriculture and the Interior: illegal and spectives; contemporary issues; the current
unauthorized activities on public lands--a problem state-of-the-art; the interrelationships of
with serious implications. CED-82-48. Washington, the police, law and the courts; and the
DC: U.S. General Accounting Office; 1982. 22 p. correction-related elements of the criminal

RECOMMENDED READINGS justice system.
The book is well organized and well written. It pro-

:_i Bahme, Charles W. Fire Service and the Law. vides an excellent, detailed description of the criminal

,_ process and offers one of the best discussions of cor-
Bahme, both a deputy fire chief with the Los rections that we could find. Because the book deals

Angeles Fire Department and an attorney-at-law, with so many aspects of the legal system as we've
used his expertise in these two areas to write this defined it, we recommend purchasing it for your
book, a successor to his Fireman's Law Book. resource library.

Even though Fire Service and the Law is designed Dolan, Edward F., Jr. Legal Action: A Layman's
to teach legal principles applicable to fire fighters and Gu/de.
fire departments, it can be useful to Forest Service
readers because of its emphasis on fire. The author This book deals exclusively with civil law; it thor-
gives a brief introduction to the law, to civil and crim- oughly discusses the grounds for lawsuits in the first

.
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13 chapters and ends with an excellent description of Rosenbauer, Donna L. Introduction to Fire Protection
the civil process in the last four chapters. We find Law.
these latter chapters most useful. In Dolan's words, Rosenbauer, an attorney-at-law, wrote this textbook
they primarily "to help make students more aware of some

discuss a wide variety of matters pertain- of the legal considerations involved in a career in the
ing to the day-to-day practice of law: the fire service" and "to help increase student awareness

of the general areas of the law they may have to deal
court system, the attorneys.., the steps with."
that must be taken and the documents that

must be prepared in readying a civil case Because it gives a general overview of law, it may
for trial, and the trial itself. There is in- be helpful to Forest Service law enforcement person-
formation about witnesses, testimony, evi- nel who wish to understand the bases of our statutes
dence, jury selection, court costs, and trial and regulations. She includes detailed chapters on
procedures. And to complete the book there torts, criminal law and procedure, and administrative
is a look at a case being tried in court, law and procedure. Finally, she includes case studies

that demonstrate how law affects the fire service.
We highly recommend this book. It is an excellent

introduction to civil law and process, in addition to This book is not particularly easy to read and it's
being well writ_n, simple to read (and yet compre- poorly organized. We recommend that you do not
hensive), and easy to understand (legal terms are purchase the book but rather borrow it from a library.
defined clearly and concisely). If you have an interest
in civil law, it's worth purchasing.

Eichner, James A. Law. APPENDIX I

This is a short and very simple but useful book (a STATUTES, REGUIATIONS, ORDERS,
"primer" of sorts) written for the Young Adult AND NOTICK$
Library. It summarizes in less than 100 pages what
other books take several hundred pages to do. A1- A.--The United States Code, the United States Stat-
though it covers a broad range of topics on law, we utes at Large, and the United States Code Annotated.

particularly recommend reading the pages on civil 1. United States Code (USC). The Code contains Con-
law and procedure. Like Dolan's book, Legal Action: A gressional laws and amendments arranged by chap-
Layman's Gu/de, it is well written, simple to read, and

ters, subchapters, sections, and subsections. In addi-
easy to understand. The author is sparing with words tion, historical and explanatory notes often accompany
and yet gives the first-time student of law a compre-
hensive introduction to the subject, the text. The Code is completely revised and reprinted

every 6 years, although intervening supplements are
....... Office of the Federal Register. The United States issued annually. One advantage of the Code is that all
:I_S_: Government Manual. information on a particular subject is found in one
_i_ This publication is the official handbook of the Fed- place, including cross-references to related material.

:i eral Government. It provides information on all three For example, most of the laws affecting the National

_i] " branches of Government (legislative, judicial, and Forest System are found in Title 16, Conservation;
executive), ranging from the structure of each branch most criminal laws are in Title 18. Because not all
to individual administrative agencies' programs. It Federal statutes are codified, a person may still have
also lists principal departmental officials, gives the to consult the Statutes at Large.

dates when departments, agencies, etc., were estab- 2. United States Statutes at Large. The Statutes at
lished, and names the branch of Government that
gave each agency authority. Large contain the complete text of Federal statutes

arranged in chronological order of signing or approv-
We find this book particularly useful to those need- al. They are published every 2 years, at the conclusion

ing information about Federal law enforcement of each Congress.
agencies and the courts. It not only describes these 3. United States Code Annotated. The Annotated

agencies in detail but also provides telephone num- Code updatesthe USC before the annual supplementsbers and addresses of offices to contact if the reader
needs additional assistance. For the most recent copy are published by the Government Printing Office. It
of the Manual, write to: Office of the Federal Regis- is published quarterly by a commercial firm.
ter, National Archives and Records Service, Wash- Those wishing to examine specific laws can find
ingt_n, DC 20408. these publications in legal offices and large libraries.
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Also, theLegislative Affairs Staff in the Forest Ser- regulation is adopted, it is published again in the Fed-
vice Washington Office will locate laws and citations eral Register. All Federal agencies' rules and regula-
on request. _ tions are codified and published yearly in the Code of

Federal Regulations? 6
B.--Forest Service Regulations, Orders, and Notices.

1. Regulations. Many regulations are formulated by APPENDIX II
administrative agencies (actually by executive de-
partment heads) to control activities of the general FEDERAL WILDFIRE PROTECTION
public. The USDA's Assistant Secretary for Natural ACTS
Resources and Environment approves and issues
Federal regulations affecting Forest Service pro- 18 USC, Section 1855. Timber Set Afire
grams, (although the Forest Service initially drafts
the regulations for the Assistant Secretary). Forest Whoever, willfully and without authority, sets on
Service regulations (a) apply to the general public (as fire any timber, underbrush, or grass or other in-
distinguished from specific individuals or organiza- flammable material upon the public domain or upon

r tions); (b) specify behavior that carl result in penalties any lands owned or leased by or under the partial,
enforceable in the courts; and (c) either in whole or in concurrent, or exclusive jurisdiction of the United
pa_, implement, interpret, or prescribe law or policy. States, or under contract for purchase or for the
Forest Service regulations are in the Code of Federal acquisition of which condemnation proceedings have
Regulations (CFR). (See Appendix I-C.) been instituted, or upon any Indian reservation or

lands belonging to or occupied by any tribe or group
•2. Federal regulations also give guidelines for issuing of Indians under authority of the United States, or
"orders"-temporary restrictions on public activities upon any Indian allotment while the title for the same
issued by designated authorities within an agency-- shall be held in trust by the Government, or while the
that have the force and effect of law. For instance, same shall remain inalienable by the allottee without
Subpart B, 36 CFR 261.50 (entitled "Prohibitions in the consent of the United States, shall be fined not
Areas Designated by Order") authorizes Regional more than $5,000 or imprisoned not more than five
Foresters and Forest Supervisors to issue orders years, or both.

' imposing regulations issued by the Secretary, which
close or restrict the use of a forest or a forest develop- This section shall not apply in the case of fire set by
ment, road, or trail. Fire orders 36 CFR 261.52 an allottee in the reasonable exercise of his proprie-

tary rights in the allotment. June 25, 1948, c. 635, 62include: regulations that prohibit such activities as
smoking or welding in a specific area for a specified Stat. 788.
period. Copies of orders must be posted in relevant 18 USC, Section 1856. Fires Left Unattended and

offices and displayed in other locations to bring the Unextinguished

prohibitions to public attention. Whoever, having kindled or caused to be kindled, a
3. Notices. Notices are statements of general policy or fire in or near any forest, timber, or other inflamma-
interpretations of statutes concerning National Forest ble material upon any lands owned, controlled, or
administration. Notices are published in the Federal leased by, or under the partial, concurrent, or exclu-
Re_ter but are not codified, sive jurisdiction of the United States, including lands

C.--Procedures for Formulating Federal Regulations. under contract for purchase or for the acquisition of
which condemnation proceedings have been insti-

Because a regulation or rule enacted by an agency tuted, and including any Indian reservation or lands
may seriously affect many people, Congress created belonging to or occupied by any tribe or group of
the Federal Administrative Procedure Act (APA) in Indians under the authority of the United States, or
1946. The APA prescribes, in part, agency rule- any Indian allotment while the title to the same is held
making procedure. First, in order to receive public in trust by the United States, or while the same shall
comment during a given time period, an agency regu- remain inalienable by the allottee without the consent

P lation must appear in the Federal Register, which is of the United States, leaves said fire without totally
published daily. Next, interested organizations, cor- extinguishing the same, or permits or suffers said fire
porations, or individuals can express their views
about a regulation to the agency responsible for its 3eIf you wish to review specific Forest Sert_e regula-
content; they can demonstrate, for instance, that a tions, see Forest Service Manual 1023.4. To purchase
regulation is unconstitutional or beyond the authority copies of individual CFR titles, u_te Superintendent
of the agency. The agency then considers suggestions ofPublic Documents, U.S. C_ernm_t Printing Office,
submitted to it and adopts a final regulation. After the Washington, DC 20402.
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to burn or spread beyond his control, or leaves or three components in criminal cases--territorial, per-
suffers said fire to burn unattended, shall be fined not sonal, and subject matter. Territorial jurisdiction
more than $500 or imprisoned not more than six means that no court in any State has the authority to
months, or both. deal with criminal violations against the Federal

Government or other States. Federal courts dispose of

APPENDIX III Federal crimes and State courts dispose of State
crimes occurring within their boundaries.

IMPRISONMENT Personal jurisdiction refers to the power of a court
over the defendant's person (as opposed to property)Imprisonment is a "restraint upon a person's per-

sonal liberty" (Black 1979) and ranges from detaining (Black 1979). "In order for a court to have jurisdiction
someone forcibly in the public streets to incarcerating over the accused person, the presence of the accused
someone in a locked and barred cell. Places of impri- in the courtroom is all that is required" (Chamelin et
sonment include jails, prisons, reformatories, penal al. 1975). In other words, a person cannot be tried in
farms, conservation camps,.houses of correction, and absentia. Voluntary appearance and arrest are the

two most common methods of ensuring a person'scounty workhouses. While in some cases as many as
half of those imprisoned in a jail are awaiting trial presence in a courtroom.
(Chamelin et al. 1975), we are concerned here with Subject matter jurisdiction is the jurisdiction of a
imprisonment after a person has been sentenced for court over a class of cases, i.e., the power of a particu-

• committing a felony or misdemeanor, lar court to hear the type of case before it (Black

The place of imprisonment depends upon the type 1979). A court with limited criminal jurisdiction, for
of court in which the case was tried, the severity of the example, (i.e., the power to try minor criminal
crime committed, the kind of correctional treatment offenses) has no power to try a murder indictment; its
recommended by the probation officer, and the degree judgment would be void and ineffective because it
of security needed. Most people convicted of misde- lacks subject matter jurisdiction (Black 1979).
meanors are housed in more than 4,000 locally admin- Another way of classifying jurisdiction is by the
istered jails (Chamelin et al. 1975). These jails hold type of court, trial or appellate, hearing a case. Trial
people for more than 48 hours but rarely over a year. courts are usually the first to hear a case and, there-
(Juvenile offenders are sent to specific juvenile deten- fore, have original jurisdiction--authority to try a
tion institutions in most parts of the U.S.) case and to determine the facts about an issue and

State and Federal prisons (or penitentiaries), on the apply the law to those facts. Appellate courts, on the
other hand, detain felons for more than I year. These other hand, generally hear and decide appeals from
institutions range from community custody institu- lower trial courts. They, therefore, have appellate
tions for first-time offenders to maximum security jurisdiction, which gives these courts the authority to

_:_:_ prisons for hard-core criminals, determine whether the trial court followed the correct
legal procedure. Rather than trying a case or hearing

Reasons for sentencing a person to imprisonment the introduction of evidence, they review the trial
rather than to some other form of punishment (e.g., court record (a written account of court proceedings)

• probation or a fine) are: (1) to obey laws requiring and the law (Rosenbauer 1978). If they find that a
imprisonment, (2) to protect society from habitual trial court erred, appellate courts may order a new
Offenders, (3) to withdraw many of the freedoms and trial or reverse the trial court's verdict without a new
rights to which a person is entitled in free society, (4) trial.
to discipline proven law violators, and (5) to correct,
insofar as possible, the improper behavior of offenders "Some courts have both original and appellate
in order to restore them to society, jurisdiction; the very lowest courts in the judicial sys-
' tem have original jurisdiction only, while the rest

have original on some matters and appellate on oth-
• APPENDIX IV ers" (Bahme 1976).

COURT.JURISDICTION
APPENDIX V

Jurisdiction is basically the authority or legal THE CIVIL PRO_
power of a particular court (State or Federal) to hear

and decide certain cases within a given geographic Major steps in the process are depicted in figure 5.
area. Without jurisdiction, no court can validly try The numbers appearing in the left margin of the fig-
and sentence a person (Chamelin et al. 1975). ure correspond to the numbered steps on the following

According to Chamelin et al. (1975), jurisdiction has pages.
o
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Offense
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Prepared

and Filed
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Served

\/

_- i\ . \/
i
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No Response ; _ _ Summary

Initial Response" Judgment

'
• .

Default Motion to Make
Demurrer

Judgment, More Specific l 1
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. ] [ Case Decided,

Complaint Complaint Summary

Corrected Dismissed Judgment
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, Defendant to _ _ _

"Punishment

Defendant to
\

Punishment

Complaint \ t
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Counterclaim

Pretrial

, _ Proceedings _ 1' ._ ) \/
....

• Discove_y Pretrial Settlement
Jury Demand

, Proceedings Conference Negotiations

• -->
['-- .......... Trial ....

AI)

'1 1
•I-.. _/

Figure 5..A summary of major steps in the civil process. The numbers in the left margin correspond to the
numbered steps in the civil process outlined in Appendix V.
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Figure 5, continued
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1. Offense (breach of contract or tort) the lawsuit was brought in the wrong court, that
the summons was improperly served, or that the

After a civil wrong has been committed, the plaintiff failed to state a claim (cause of action).
"injured" person will generally search for, hire,
and meet with an attorney. The attorney investi- Motion for Summary Judgment.

gates and Collec_ facts pertaining to the offense, If either side feels that the facts in
decides on an appropriate remedy, conducts set- support of its case are beyond dispute,

•tlement negotiations with insurance companies or
the other party's attorney, and decides to take the it can attempt to save the time and i

expense of a trial by asking the judge
case to trial if an adequate settlement cannot be to settle the matter on the basis of

reached. If, however, the statute of limitations for affidavits. He will study affidavits
the offense has been exceeded, the "injured" person presented by both sides, and if he
can no longer seek a remedy in court, agrees that there is no argument

2. Filing a Lawsuit about the facts he is free to decide the
case then and there, awarding a sum-

• Complaint prepared. The attorne'y prepares a com- mary judgment to one side or the
plaint that initiates the lawsuit. It names the plain- other (Dolan 1972).tiff and the defendant, states the alleged facts con-
ce/_ning the offense (allegations), and requests a A summary judgment can also be made during
prayer for damages and/or other relief, subsequent pretrial proceedings.

• Complaint filed. The complaint is given to a clerk of 4. Answer to the Lawsuit and Counterclaims
the court (with appropriate jurisdiction) along with
fees to cover court costs. Assuming that the case was neither dismissed

nor a judgment made, the defendant goes on to
• Summons issued and served. The clerk issues a answer the lawsuit. An answer is a formal, written

summons, attaches a copy of the complaint to it, statement by the defendant in response to the
and gives the papers to a sheriff, marshal, or pro- plaintiffs complaint. In it the defendant sets forth

• fessional process server who serves the papers on the grounds of his or her defense, i.e., the defendant
the defendant. A summons is a document that admits facts that are not in dispute, denies facts
names the plaintiff and defendant in a lawsuit to be that are in dispute, and sets forth defenses such as
tried in a particular court. It directs the defendant contributory negligence. The defendant may also
to appear at the court within a certain period of file a counterclaim, a claim against the plaintiff,
time and states the penalty for failing to do so. who will respond just as the defendant responded
Briefly, a summons alerts the defendant that a law- to the plaintiffs claim.
suit is being undertaken against him or her.

3. Defendant's Initial Response 5. Pretrial Proceedings
• Once the complaint and answer have been filed• Failure to respond to the summons results in a
default judgment. The plaintiff wins the case with- or change hands, the case is said to be "at issue" or

• out g0ingt0 trial, to have "matured" and is placed on _he court
calendar or docket (a list of cases waiting to be

• . ,

• As a rule, as soon as the summons is served, the tried). At this point the following pretrial activities
defendant hires an attorney or is defended by his or may occur:
her insurance carrier's attorneys. Initial responses

• Discovery proceedings (also called disclosure pro-
to the complaint include a:

, ceedings or examinations before trial). Their pur-
Motion to Make More Specific. If the defendant poses are to help attorneys for both sides prepare
thinks the complaint is simply not definite enough, for trial (get facts), diminish surprise at the trial,
he or she may ask the judge to order the plaintiff to preserve testimony and other evidence, assist in set-
file a bill Ofparticulars, which would supply addi- tlement negotiations that could eliminate the trial,
tional information, within a certain number of and save time during the trial. Types of discovery
days. A bill Ofparticulars may also be requested in include requests for admissions of fact, interrogato-
subsequent pretrial proceedings, ries, inspections of books, records, buildings, ma-

Demurrer. A demurrer is an application to the chines, etc., physical and mental examinations, and
court to test the legal strength of the complaint and, depositions.
if the complaint is found wanting, to order it cor- • Pretrial conference. A conference is usually held in
rected Or dismissed. A demurrer may allege that the judge's chambers (with only the judge and

.
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attorneys present) or in open court (with judge, The primary methods for offering evidence are
at_rneys, and opposing parties present) in order to through questioning of subpoenaed witnesses, who

" decide what issues or facts they agree on; define the can help establish the facts, and through the use of
issues at stake and narrow them to those essential pertinent documents and exhibits brought by wit-
for the successful trying of the case; agree to do nesses (via a subpoena duces tecum). Before wit-
away with the need for formally proving certain nesses are questioned, they must swear or affirm to
matters about which there is no dispute, e.g., hospi- tell the truth. When the plaintiffs attorney is fin-

: tal bills, lost wages, etc.; determine the possible ished examining each of his or her witnesses(called
legal questions that could arise during the trial; direct examination), the defendant's attorney has
estimate the length of the trial, and find a common the right to cross-examine. The purpose for cross-
ground for settlement out of court, examination is to test the witness's testimony and

credibility by challenging facts given on direct
• settlement negotiations between attorneys repre- examination or by eliciting other facts that might

senting the parties. These negotiations could occur be damaging. The defendant's attorney will attempt
at any time throughout the preparation for trial, to discredit or cast doubt on the witness's testimony
during the trial, after the jury (if demanded) re-
turnsthe verdict and before an appeal is taken, and so that it will lose its probative value (relativeweight of the particular evidence) before the jury.
during the pendency of an appeal.

After both direct and cross-examination of the
• Jury demand. Plaintiff or defendant may file a plaintiffs witnesses (and optional re-direct exam-

request for a jury trial. In civil cases, a trial will ination and re-cross examination), the plaintiff will
" generally be conducted without a jury unless it is rest his or her case.

demanded.

6. The Trial • Defendant's Motion for a Directed Verdict. At this
• time the defendant's lawyer will customarily make

If a Jury has been demanded, we assume that it a motion for a directed verdict. By doing so, he or
has already been selected and is seated in the court- she is arguing that the complaint should be dis-
room. (If a trial is heard by a judge only, similar missed on the grounds that, even if all the evidence

' procedures are followed in the courtroom as with a presented by the plaintiff is true, the plaintiff has
jury. However, the attorneys would not need to not proven that he or she has a cause of action. If the
make opening and closing statements. After hear- judge grants the motion of the defendant, the com-
ing all the evidence, the judge would take the case plaint will be dismissed and the case is over (but the
"under advisement" and then render a judgment plaintiff could take an appeal to the appellate
called a "decision.") court). If the judge denies the motion, the case will

• Opening Statements. The attorneys for the plaintiff continue and the defendant will be required to
•answer the evidence of the plaintiff.and defendant outline the facts they expect to prove

and make clear what they are asking the court and
jury to do for their respective clients. The attorneys' • Defendant's Case. The defendant's attorney will try
statements are not evidence in the case. The plain- to present evidence that would tend to show that the
tiffs attorney speaks first, and the defendant's law-. defendant is not liable to the plaintiff, to prove that
yer either follows immediately thereafter or waits the defendant has a defense that would excuse him

or her from liability, and/or to present evidence
until his or her portion of the case begins, that would justify reduction in the amount of dam-

• Plaintiffs Case. ages sought by the plaintiff. The court swears in the

Just as the plaintiffs side is the first defendant's first witness, who is examined first by
to present its opening statement, so is the defendant's attorney and then is cross-examined
it first to present its case. From here by the plaintiffs attorney, and so on. "When the
on evidence will play the central role defendant's witnesses have finished, the plaintiff
in the trial. Evidence is all the factual can recall some of his witnesses, or call some new

material that each side will present to ones, to give 'rebuttal' evidence--evidence to dis-
prove some of the things the defendant's witnesses

prove its case and disprove the oppo- have said" (Eichner 1963).
sition's (Dolan 1972).

The plaintiffs attorney will try to prove that the • Motions for Directed Verdict. When all of the evi-
defendant is liable and that the plaintiff is entitled dence has been presented, either one or both parties
to a certain amount of damages and/or to other may make a motion for a directed verdict. Basi-
relief such as specific performance or an injunction, cally, this means that the plaintiff or defendant (or
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both) thinks the evidence is so much in his or her • Judgment. Once the judgment (the final decision of
favor that a jury could not reasonably decide in the court resolving the dispute and determining the
favor of the opponent. If the judge agrees and rights and obligations of the parties) has been
grants the motion, the trial is ended and the losing made, the civil case is ended at the trial level.
party can take an appeal to the appellate court. If
the motion (or motions) is denied, the trial con-
tinues. 7. Posttrial Activities

• Closing Statements. The attorneys for each side Following the judgment, several things can hap-
sum up the case for the jury from the viewpoint of pen:
their respective sides. Each attorney reviews the
evidence, stressing the strong points of the case and • The losing party (defendant or plaintiff) can make
the weaknesses of the adversary's case. The plain- an appeal to a higher court. When the trial court
tiff argues first, then the defendant, and finally, the decides for the plaintiff and the defendant appeals,

the defendant faces punishment determined by theplaintiff, because he or she bears the burden of
trial court if the appeal is denied. If the plaintiffproof. '
appeals after the trial court decides for the defend-

• Instructions to the Jury, Jury Deliberations, and ant and the appeal is denied, the case is dismissed.
Verdict. Before releasing the jury to consider a

An appeal is initiated by filing a claim of appealverdict, the judge "charges" the jury, i.e., he or she
with the clerk of the trial court that rendered the

instructs the jury, beginning, for example, with a
statement of the issues at stake and of the claims judgment. The clerk prepares a record that is for-
made by both parties, warded to the appropriate appellate court. The

record contains the trial pleadings (complaint,
From there [the judge] generally answer, etc.), transcripts of the testimony, exhibits,
moves to an explanation of the gen- and instructions to the jury. In addition, the appel-
eral laws. that apply to civil actions, lant (unsuccessful party) prepares a brief, filed
including the reminder that the plain- with the appellate court, that includes the issues, a
tiff need not prove his case beyond a _ concise statement of the facts, and a legal argument
reasonable doubt but simply show the wherein he or she cites the laws and cases to sup-
bulk of evidence to be in his favor, port his or her position. The appellant's brief is
Next [the judge] turns to a rundown served on the appellee (successful party), who also
of the laws applicable to this particu- prepares a brief and files it with the appellate
lar case [and] finally ... advises the court. It, in turn, is served on the appellant, who
jurors on the form that their verdict prepares a reply brief. Assuming that the appeal is
should take: it should be a decision to granted, the appellate court usually hears an oral
award or not award damages, and if argument from the attorneys representing the
it is to award it should designate the opposing parties. No testimony is taken in the
amount of the award. When the judge appellate court; instead, it decides the case on the

has concluded his remarks either basis of the record transmitted to it by the clerk of
attorney may object to any portion of the lower court, the briefs, and the attorneys' oral
them and may ask that additional arguments. The appellate court then writes an

instructions be given (Dolan 1972). opinion setting forth the facts, issues, law(s), and
applications of the law(s) to facts. Based on its opin-

The jury then leaves the courtroom in an attempt to ion, the court will either reverse or affirm the trialreach a verdict. When it returns, it will come with a
court's judgment. If the judgment is reversed, theverdict inhand (unless it's a "hung jury") that will

be "for the plaintiff' or "for the defendant." court will either enter a final judgment (resulting
in punishment for the appellant or dismissal for the

• Motions After Verdict. After the jury's verdict, "the appellant) or remand (send back) the case to the._

losing side may ask the judge to set aside the ver- trial court for a new trial or for some other further
diet on the ground that the evidence was such that proceeding (Eichner 1963). If the appeals court
the jury could not reasonably have reached the con- affirms the trial court's judgment for the plaintiff,
clusion it did, or because of some serious mistake in the defendant (appellant) must pay damages or
the conduct of the trial which may have unfairly otherwise remedy the offense. If, on the other hand,
influenced the jury" (Eichner 1963). If the motion it affirms a trial court's judgment for the defend-
for a new trial is granted, then the case will be ant, the plaintiffs (appellant) case ends (unless
heard all over again at a later date. If the motion is there's still a higher court to which the losing party
denied, the court enters a judgment, can appeal).

o
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• If the plaintiff wins and the defendant pays the take days, weeks, months, or years. But without it,
. damages or otherwise remedies the situation, then the criminal process cannot commence (Chamelin

. the plaintiffs case is vindicated and both parties et al. 1975). (In addition, if the statute of limitations
are out of the legal system, for the crime has been exceeded, the process may

not be invoked.)
• Likewise, if the defendant wins (and therefore is

vindicated) and the plaintiff is satisfied with that
decision, then both plaintiff and defendant are no Pretrial Process
longer in the legal system.

3. Investigation and Arrest, Court Summons, Cita-..

• If the defendant does not comply with the court's tion, or Violation Notice
judgment, the court can take action to force com-
pliance. Individuals violating injunction orders, for An "arrest may or may not be the first step in the
example, can be held in civil contempt, resulting in pretrial process .... [This depends on] the method
fines or imprisonment, until they comply with the by which the existence of a crime and the identifi-
orders. Similarly, if the defendant does not volun- cation of an offender is made known" (Chamelin et
tarily pay damages specified in the judgment, the al. 1975). If a felony or misdemeanor is committed
court can issue a writ of execution to enforce the in the presence of an officer (or private citizen) or if
judgment: The writ directs a law enforcement an officer has probable cause to believe a person
officer, such as a sheriff, to seize and sell certain has committed a crime, he or she may arrest the

. property of the defendant not exempt by statute, suspected law violator immediately without a
The proceeds are used to pay the judgment. If the warrant.

defendant has no property or has insufficient prop- An arrest may be preceded, however, by a grand
erty to satisfy the judgment, those who owe the jury or law enforcement officer investigation. The

• defendant money may be served with a garnish- investigation can include "the search and record-
ment process whereby the court directs them to pay ing of the crime scene, the collection and preserva-
the money to the plaintiff rather than the defend- tion of evidence,.., the uncovering of all sources of i

• ant. Once restitution has been made, the civil pro- information, the surveillance of suspects, their in- d
cess is completed, terview and interrogation, [and] the interview of

witnesses and victims" (Germann et al. 1977).

APPENDIX VI After an investigation (which may continue
THE CRIMINAL PROCF_S throughout the pretrial process)the case will either

be dropped because of insufficient evidence or an

Major steps in the process are depicted in figure 6. arrest warrant may be issued. "Arrest with a war-
i The numbers appearing in the left margin of the fig- rant may be used for all types of offenses--felonies

ure correspond to the numbered steps below, and misdemeanors. Such an arrest normally fol-
lows the filing of a complaint by the prosecuting
attorney alleging the commission of a crime"

Input (Berkley et al. 1976). The complaint is filed with a

1. Detecting and Reporting a Criminal Offense U.S. Magistrate (in a Federal matter) or a State
trial court judge. "If a magistrate is convinced that

"Input [into the criminal process]occurs when a the crime alleged in the complaint has been com-
crime is committed and its commission is somehow mitted by the accused, he may issue a warrant of
[detected and] made known" (Chamelin etal. 1975). arrest" (Berkley et al. 1976). An arrest, with or
Crimes can be detected and reported in a number Without a warrant, does not prove someone is

• of ways. For example, a "crime may be observed guilty and is not a punishment. Its purpose is to
by a private citizen who reports it... to the police; a ensure the presence of an accused person to answer
police officer may observe the commission of a charges before a court of law.
crime; [or] a grand jury may discover the commis-
sion of the crime upon an investigation undertaken For minor criminal offenses, a summons, cita-

tion, or violation notice is often issued in lieu of
of its own initiative" (Chamelin et al. 1975). arrest, thus avoiding taking a suspect into imme-

diate physical custody. "A summons is a written
2. Identifying the Offend_ document that notifies an individual that he has

This second and obvious stage of input may been charged with an offense and orders him to
require little effort (e.g., when a crime is commit- appear in court at a certain time and date to
ted in the presence of a police officer) or it may answer the charge" (Chamelin et al. 1975). If a
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4

Offense

Detected and

\/ Reported

_ l Offender _ I

" Identified Offender Unknown

at Scene

Violation Notice, Arrest Without
rning Investigation

, _ . tSummons_Citation _ a Warrant l l

I i N°tlce' Summ°ns' Offender Offender Unknown

Court Fine Paid or Citation Identified Insufficient
Ignored Evidence

. ,

Arrest With or Unsolved,Warrant
Without a Warrant Not Arrested

Arrest

._J/ \/

Initial

l _ Incarceratl°n _ l|

• . )' IHeld Until Hearing Release on Bail Release on Writ IRelease on Waiver

i or Trial Until of ! or Discharge
Hearing or Trial Habeas Corpus

\!
Initial

Appearance

Figure 6.--A summary of major steps in the criminal process. The numbers in the left margin correspond to
the numbered steps in the criminal process outlined in Appendix 171.
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Figure 6, continued
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Figure 6, continued
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Figure 6, continued

°

Punishment

Fine Probation Death Disqualification

to Hold Office

' [ I I• Violates

Paid Unpaid Meets Conditions Conditions/ Commuted Pardon Execution

Revoked

Imprisonment

Mandatory/ Commuted Parole Pardon Serves Term
Conditional Sentence

Release

Serves Term

• Violates

Meets Condition Conditions/

Revoked

summons is ignored, a warrant is issued for the hearing. If the prisoner remains in custody, he or
offender's immediate arrest. A citation or violation she must appear before a judicial offieer--gen-
notice is used most often for petty offense misde- erally a judge or magistrate (sometimes called a
meanors such as minor traffic violations and oper- committing magistrate)--as soon as possible. He or
ares in the same manner as a court summons. It she can be released from custody, however, by l_St-
describes the nature and location of the offense and ing bailY by a writ of habeas corpus, or by a waiver
commands the suspect to pay a fine or to appear or discharge. A writ of habeas corpus is an order
before a certain court on a specified day. If a cita- from the court "commanding that the person de-

' tion or violation notice is ignored, a court summons taining another produce the prisoner" (Germann et
or arrest warrant can be issued. When authorized, al. 1977). If the court decides that there is insuffi-
a verbal or written warning can be issued instead cient cause for detaining the prisoner, the suspect
of a violation notice if an offense was due to inad- .
vertence, misunderstanding, or misinformation. 37 Bail may consist of either a cash deposit left with

4. Booking the court by the individual or security put up by a
. licensed bonding company (or others) that will guaran-

Booking is an administrative record of arrest. It tee the individual's appearance in court at the required
involves entering the date, the time, the suspect's time. According to Berkley et al. (1976), bail may be
name and address, the specific charge against him specified on the arrest warrant or on a schedule pro-
or her, and other relevant facts on the police "blot- vided to the police by a magistrate; "This is most fre-
ter"; photographing and fingerprinting the sus- quently the case for misdemeanors. By posting the
pect; and inventorying the suspect's personal be- amount specified on the warrant or the schedule, the
longings, defendant may gain release prior to the initial a_

pearance." Bail may be set after booking and before th_
5. Initial Incarceration initial appearance, before or after the preliminarb

After booking, a suspected law violator is for- examination, the arraignment, the trial, the sentence,
mally detained in a city or county jail, pending a or pending an appeal (Germann et al. 1977).
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will be released. A person may be given a waiver the defendant is dismissed, at least temporarily,
or discharge if a prosecutor refuses to issue a for- for lack of evidence. (After dismissal, the prosecu- '
real accusation due to insufficient evidence or if the tor can file an information against the accused or a
person's innocence becomes obvious after investi- grand jury may return an indictment.) One of the

gation, primary functions of the preliminary hearing, I
6. Initial Appearance therefore, is to limit unwarranted prosecutions.

During the preliminary hearing, which is not a
The initial appearance of a suspect before a trial to determine guilt or innocence, charges

judge or magistrate may serve one or more func- against the defendant may also be reduced.
tionsdepending on local procedure and the serious-

8. Information or Indictment
ness of the offense. The primary purposes are to
inform the suspect of the charge(s) against him or After the preliminary hearing, the prosecutor
her and to advise the person of his or her constitu- (or district attorney) will prepare an information
tional rights. Bail may also be set during the initial for the trial court. An information is a written
appearance. . accusation against a person for some criminal

offense (a felony or a misdemeanor), without an
In addition, petty offense (low) misdemeanors

can be tried summarily at this point by a judge indictment (Black 1979). Although it resembles in
form and substance an indictment, it differs in that

(without a jury) having trial jurisdiction. After it is presented by a public prosecutor instead of a
receiving the formal notice of charge and advice of grand jury.

'. rights, the defendant will be asked to plead to the
charge. If the plea is guilty or nolo contendere (no An alternative to the filing of an information is
contest), the judge may sentence the defendant the filing of a grand jury indictment. An indict-
immediately. Likewise, if the plea is not guilty and ment is a "formal, written accusation originating
the complaining witness is available when the plea with a prosecutor [but] issued by a grand jury
is entered (or in the case of high misdemeanors, the against a [person] charged with a crime" (usually a
defendant waives a trial by jury), the judge may felony) (Black 1979). "Like the preliminary hear-

. try the case without further delay. The initial ing, the grand jury is designed to protect the
appearance is the only step in the criminal process defendant from unwarranted prosecutions. Unlike
in which cases can be disposed of in this manner the preliminary hearing, however, the proceedings
(Berkley et al. 1976).... are in secret, and the prosecution simply places

'

7. Preliminary Hearing its case before the jury" (Berkley et al. 1976). The
grand jury "functions similarly to the committing

Following the initial appearance by the accused, magistrate by examining facts surrounding a
a preliminary hearing, although optional, is usu- crime and determining if probable cause exists to
ally held before a judge or committing magis- order an accused held for trial .... If the jury
trate? 8The judge decides, in light of the evidence decides there is sufficient evidence, it issues a'true
presented by the prosecutor, whether or not the bill' [of indictment]. If it finds the allegations are
crime charged did occur and whether or not it's unwarranted, it hands down a 'no bill'" (Chamelin

reasonable to believe that the accused may have et al. 1975)?9The U.S. Constitution requires that a
committed it (Germann et al. 1977). If sufficient
probable cause has been shown, the judge will bind
the case ovei, to the appropriate court for trial (and,
depending on the situation, set bail or remand the
defendant to jail) (Chamelin et al. 1975). If proba-
ble cause has not been established, the case against 39 In addition to their function as an accusatory

....... body, grand juries can investigate, at the request of
3sAlthough a defendant can waive a preliminary another official or private citizen, matters of public

" hearing because he or she intends to plead guilty or has interest or other possible criminal infractions (Cha-
little hope of gaining a d'u?missal, most defense attar- melin et al. 1975). Then, if appropriate, grand juries
nets recom_ against a waiver. The preliminary may seek criminal charges against suspected law viola-
hearing not only presents an opportunity for dismissal tors. They do not always have to wait for a prosecuting
from the criminal process but it also serves as a tool of attorney to initiate the proceedings. As a result, a
discovery for the defense. Although the prosecutor must grand jury may, in some cases, initiate the criminal
present enough of his or her evidence to establish proba- process; an indictment can be returned before a defend-
ble cause, the defense may cross-examine but need not ant has been taken into custody and a bench warrant
present evidenee or witnesses, subsequently issued for his or her arrest.
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grand jury be used for all Federal felony cases; Pretrial motions serve two other purposes. They
many States also require grand juries for felonies can be used to delay the trial, giving the defense
(and in some cases, high misdemeanors). But, if a additional time, but, more importantly, to answer
defendant waives indictment by a grand jury, many legal questions, allowing the judge to decide
prosecutions of all but capital offenses can begin by on matters before the trial rather than during the
filing an information. "Waivers are frequent and trial, resulting in a savings of time and money
most prosecutions of even serious [crimes] in [State (Chamelin eta/. 1975).
and Federal] courts are by information" (Gibney,

ed. 1979). Trial Process

9. Arraignment
10. Trial

The arraignment is a procedure in which the
defendant is brought before a judge of a trial Once it starts, a criminal jury trial is very sire-
court4° to plead to the criminal charge in the ilar to a civil trial (Appendix V). We assume the
indictment or information (Black 1979). The jury has been selected and is seated in the court-
charge is read to him or her and the defendant is room.
asked to enter a plea. The defendant may stand • Opening Statements by the Prosecution and De-
mute (say nothing) or plead one of three ways--not lense. The purpose of the prosecutor's opening
guilty, guilty, or no/o contendere. If the defendant statements is to "set the stage," to explain the gen-

. stands mute (the court automatically enters a plea eral facts of the case, the issue or issues to be tried,
of not guilty for the accused) or pleads not guilty, and what is going to be proved to the jury. If the
the judgewill set a trial date. If a criminal trial is defense chooses to make opening remarks (it can
required, the defendant can choose at the arraign- reserve its statements until the state [prosecutor]
ment whether to be tried by a judge or by a jury. has presented its case), the counselor will reveal

Tlie defendant may plead guilty as charged or to how he or she plans to show the weaknesses in the
a lesser offense (often resulting from plea bargain- state's case and convince the jury of the defendant's

• ing). If the guilty plea is accepted, the judge will innocence.
set the date and time for sentencing. But, if the • Prosecutor's (or state's) Case. The prosecutor calls
court refuses to accept a guilty plea, it will enter a witnesses and presents evidence to show that a
plea Ofnot guilty. If the plea is nolo contendere, it is crime was committed and that the defendant corn-
treated as a guilty plea although it is not an admis- mitted it (Chamelin et al. 1975). Witnesses, includ-
sion of guilt but a willingness of the accused to ing members of law enforcement agencies, will
accept conviction and not go to trial. If civil action present evidence for the state under sworn testi-
against the defendant is likely, he or she can, by mony. After the prosecutor examines each witness
pleading nolo contendere, avoid having the guilty and is satisfied that the witness has supplied the
plea to the criminal offense become a part of the necessary information, the defense attorney is given
trial for the civil offense (Germann et al. 1977). the opportunity to cross-examine the witness--to

During the arraignment, pretrial motions "are "impeach" or destroy the credibility of the witness
usually made by the defense attorney for the pur- and/or his or her testimony in the minds of the
pose of doing all in his power to have the charges jurors. The cycle of direct examination and cross-
dismissed, have evidence possessed by the state examination continues with each witness until the
declared inadmissable, or find out as much as he state has presented all of its evidence (Berkley et al.
can about the state's case in order that he may 1976). When the state feels that it has done as much,

• better prepare his defense" (Chamelin et al. 1975). as possible in meeting the proof required in the
• These motions may include, for example, a motion particular crime and in showing the defendant's

to suppress evidence (the defense attempts to show guilt, it rests its case.
that some evidence was obtained illegally) or a • Motion for Dismissal or Directed Verdict. At the

motion for dismissal due to lack of evidence. If the close of the prosecutor's case, the defense usuaIly
defense feels that a fair trial is unlikely in the area asks for the dismissal of the case or for a directed.
where the crime was committed, he or she may verdict of innocence or acquittal. These motions,
also make a motion for change of venue, may be made on the grounds that the prosecutor_

40"In the federal system, the arraignment is u,ntally failed to show, for example, that a crime was com-m
before a U.S. district judge although U.S. magistrates mitred, that the defendant committed the crime, or i
can and have presided over arraignments" (Berkley et that the defendant's guilt has been shown beyond a i
al. 1976). reasonable doubt (Chamelin et a/. 1975). If thel
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motion is granted, the case is dismissed and the Posttrial Process
defendant freed. If the motion is denied, however,

the defense must present its case to the jury. 11. Motions After Verdict

• Defense's Case. "Tl_e pattern of presentation of the Before sentencing, a motion for a directed vet-
defendant's case is the same as that for the state, dict (requesting the judge to reverse the jury's
The roles are simply changed" (Berkley et al. 1976). decision or substitute his or her judgment for the
The defense attorney directly examines his or her jury's) or a motion for a new trial is generally in
witnesses and then offers them to the prosecutor for order. The defense will most often move for a new
cross-examination. "The defense is not required to trial on a number of grounds ranging from mis-
prove innocence of the defendant but rather to show conduct of the jury to errors of the judge. "If a
that the s_te has not or cannot prove his guilt" mistrial is declared or a new trial is granted, the

" (Chamelin et al. 1975). The defense rests its case accused will be placed on bail or remanded to
when all the witnesses have testified and all the custody until the time of the new trial" (Germann
evidence has been presented, et al. 1977).. ,

• Rebuttal and Surrebuttal. After the defense rests 12. Presentence Investigation
its case, the prosecutor may call rebuttal witnesses
to refute the testimony of the defense witnesses and If the defendant does not win a new trial, then a

, bolster the state's case if it has been weakened by presentence investigation usually occurs. Gener-
the defense. The defense may, in turn, engage in ally, a probation or parole officer investigates the
surrebuttal by bringing forth additional witnesses background of the proven law violator--the faro-
to challenge points raised by the state's witnesses, ily history, former criminal convictions, educa-

tion, work performance, etc.--and submits a
• Motion for Dismissal or Directed Verdict. If the report with recommendations for the sentence

defense counsel did not move for dismissal earlier, and treatment programs. Although a criminal
this motion usually will be made after the defense statute declares an act a crime and also names
surrebuttal. If the motion is denied, both sides will maximum punishments, the judge can individu-

• make their summations or closing statements, alize the sentence based on the probation officer's

• Closing Statements. Both the prosecuting and de- report or even on his or her own intuition.
lense attorneys attempt to review the law and facts 13. S_e

for the judge and jury and to summarize the impor-
tant facets of the case (Germann et al. 1977). The When the proven law violator appears for sen-
prosecutor will emphasize the strong points of evi- tencing, the judge has a variety of punishments
dence against the defendant, and the defense will that can be imposed depending on the crime, the
point out the weaknesses in the prosecutor's case presentence investigation, and statutory demands
and emphasize that the burden of proof is on the (Germann et al. 1977). Some of the sentences that
state (Berkley eta/. 1976). may be given include fine, suspended sentence,

probation, imprisonment, and in some States,
• Instructions to the Jury, Jury Deliberations, and execution.

Verdict. Before releasing the jury to consider a
verdict, the judge instructs or "charges" the jury, 14. Appeal

i.e., he or she sums up the case and tells the jury Following the sentence, the offender may ap-
about the rules of law that should be applied to the peal his or her conviction, but the "appeal must be
facts Ofthe case. The judge may, for example, talk based on a legal error--a misinterpretation or
about the meaning of "burden of proof' and "pre_ misapplication of the law by the trial judge"
sUmption of innocence" and discuss the procedures (Berkley et al. 1976). If the case was first heard in
the jury should use in reaching a verdict, a minor court, the next court will hear it de novo

After receiving the judge's instructions, the jury (as new), because many courts do not keep a
retires to the jury room to begin secretly discussing record of the proceedings. If the case was heard
and voting on its verdict. When a verdict is reached, from a court of general jurisdiction, however,
the judge reconvenes the court and the jury is 4_"In trials before a judge, two verdicts are possible,

•brought in to announce its verdict. If the verdict is guilty or not guilty. When the trial is before a jury, the
not guilty, the case is dismissed and the defendant possibility of a 'hung'jury is ad_d. The defendant is
is freed. If the verdict is guilty, 4_a date is set for usually retried when a hung jury occurs. In some cir-
sentencing and the judge usually requests a pre_ cumstances, however, the judge may dismiss the case"
sentence investigation. (Berkley et al. 1976).

o
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(e.g., a circuit court), the case for appeal is made (Black 1979). A pardon releases an incarcerated
. on the transcript (record) of the first court and is law violator directly into society as does an ex-

heard in an appellate court. "The appellate court pired sentence.

may affirm the finding of the lower court; may Two-thirds of all releases are by ex-
modify or reduce the degree of offense or punish-

piration of sentence .... The persons
ment imposed; may reverse the finding of the released by discharge are usually
lower court; may set aside, affirm, or modify pro- those who are the most difficult to
ceedings around judgment; or may authorize a rehabilitate and have therefore been
new trial" (Germann et al. 1977). denied paroles. Some jurisdictions do

15. Punishment (Carrections) and Release not discharge without supervision be-
cause gradual reentry into society is

If the appellant (the defendant) does not win an most needed by the difficult offenders
appeal, he or she must satisfy the terms of the and society needs some protection
sentence given after conviction (e.g., fine, proba- until they are adjusted. All types of
tion, imprisonment, death, or removal from or parole and other release procedures,
disqualification to hold office). Once proven law of course, are designed to return the
violators have paid fines or have been released on offender from the prison or correc-
suspended sentences, they go back into society as tional institution to the free commun-
free persons. (If fines are not paid, the offender ity and keep him there (Chamelin et
may be incarcerated.) If given probation, an alter- al. 1975).
native to a jail or prison sentence, they receive

out-of-jail supervision by an officer of the court. APPENDIX VII
"Specific conditions [are] imposed o.n the proba-
tioner .... A violation of one or more of the condi- S_ AND DD_'i_'Y._R_CK$
tions [e.g., keeping regular hours, maintaining BETWEEN THE CIVIL AND CRIMINAL
gainful employment, avoiding public PROCESSES

' drunkenness] could result in the revocation of

probation and imprisonment of the offender" Some of the major similarities and differences
(Berkley et al. 1976). between the civil and criminal processes are discussed

If sentenced to jail or prison terms, offenders below:
have a chance for rehabilitation, counseling, and
perhaps an education. If approved by a State . A civil case can be initiated by anyone with a com-
parole board or the U.S. Parole Board, offenders plaint, including the government (e.g., as in con-
may be placed on parole. Parole is "a conditional tract defaults). A criminal case can only be initiated

by the government, representing the people. Even
release of a prisoner, generally under the supervi- though a crime may be directed at one person, it is
sion of a parole officer, who has served part of the considered an offense against the public.
term for which he was sentenced" (Black 1979). If
a parollee violates the rules of parole, he or she • In a civil case, the private citizen, organization,

• ' may be reprimanded, penalized by more rigid institution, or governmental body initiating a law-
rules, or sent back to jail or prison to serve the rest suit as "victim" is called the plaintiff. In a criminal
of the sentence, case, the victim cannot initiate the action; the pe_

ple, represented by a prosecutor, initiate the case.Other releases from incarceration include man-
The complainant ("victim") may be called the com-

datory/conditional release, a commuted sentence,
• a pardon, or an expired sentence (serves term), plaining witness or the prosecuting witness and

may be the chief source of evidence against the
Mandatory or conditional releases, provided by charged law violator. In both cases, the person

• several States, free all or designated prisoners 6
months or more before their sentences expire, charged is called the defendant.
They allow prisoners to adjust, under supervised • In civil suits, the plaintiff employs a self-chosen
conditions, to life outside prison walls. A com- attorney and knows the attorney will work in his or
muted sentence is an executive reduction or her best interest. In criminal cases, the victim has
change in punishment to one which is less severe, little say about how the case will be. handled.
e.g., from execution to life imprisonment. A par- Because criminal cases are brought in the publie
don, an "act of grace" from the executive branch interest and are controlled by public prosecutors,
of government, releases the offender from the prosecutor may dismiss an action over the objec!
entire punishment prescribed for the offense tions of the victim (the complaining or prosecutin_
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witness) or may press for a prosecution even though • In civil cases, plaintiffs and defendants will not
the defendant and victim have settled their differ- have a jury unless they demand one. In a criminal
ences. (The victim cannot make private agreements case, a defendant can have a jury unless he or she
with the defendant that would absolve the defend- waives the right to a trial by jury. (Petty offense
ant of guilt.) cases are the one exception; a defendant cannot

have a jury.)
• In both civil and criminal cases, the defendant has

a right to employ the services of a counsel of his or • Once the plaintiff/prosecutor and defendant have
her own choosing. If defendants facing serious rested their cases and the judge has instructed the
criminal charges cannot afford to employ counsel jury on the law, the jury retires to determine the
for themselves, they have a right, under the U.S. verdict. In a civil case, the jury would "find for the
Constitution, to a court-appointed defense counsel defendant" or "find for the plaintiff," and, if the
paid for by the government. No similar right exists latter, might name the sum of money the defendant
in civil or in minor criminal cases, must pay the plaintiff to rectify the wrong.

• Many civil cases are settled out of court or even If the jury finds a defendant in a criminal case
before the case gets to court. Very few criminal guilty, in some States the jury might have to
cases are settled out of court, determine the punishment. (Elsewhere, and in

Federal courts, the judge sets the sentence.) In• When a defenclant's act leads to both civil and crim-

inal action, theoreticallyl the actions are entirely court, the jury will find the defendant guilty as
separate and may even be filed in separate States. charged or not guilty.
Most civil actions can be filed anywhere the de- • In a civil case, damages are payable to the victim
fendant can be found, but criminal actions must be (except for court costs). If the defendant fails to pay,
filed where the criminal act occurred, the money owed is collected by such procedures as

The outcome of the criminal case (which is tried seizure and sale of the defendant's property or by
first) does not ordinarily affect the outcome of the garnishment of his or her wages. Generally, de-
civil case, because the standards of proof required fendants are not imprisoned for failure to pay dam-
are different. However, once criminal guilt has ages (unless they have lied under oath about their
been established, that guilt can carry weight in assets, for example).
civil court. If a defendant owes money in a criminal case, the

money is payable to the state as a fine and no part of
A grand jury may be convened to aid the prosecu- it goes to the victim. Of course, sometimes judges
tor in investigating a suspected crime, to determine

exert pressure on defendants to return stolen prop-
whether criminal charges should be made, and, if erty or to compensate the victim for damaged
so, what charge and against whom. Witnesses may
be compelled by a grand jury to appear, testify, and property. If a defendant fails to pay, he or she is

generally imprisoned. The enforcement of the peo-
produce documents in secret sessions excluding the ple's rights in a criminal case is much more certain
public. (In fact, witnesses' attorneys are not even than the enforcement of the plaintiffs rights in a
permitted to attend.) No grand jury procedure is civil case.
available to help with investigations in civil cases.

, In a civil case, the plaintiff can subpoena the • The plaintiff in a civil case wins if he or she shows
that the preponderance of evidence is on his or her

defendant and force him or her to testify under oath side. This means that the plaintiff must persuade
and to produce business files and records that con- the judge or jury that he or she is somewhat more
tain evidence damaging to the defendant. The pros- likely to be right than the defendant.
ecutor in a criminal case, however, cannot use the
defendant's testimony unless the defendant elects to The people win a criminal case only if the de-
testify. Under the U.S. Constitution, no person can fendant's guilt is established beyond a reasonable
be compelled in a criminal case to be a witness doubt, for the "burden of proof" rests with the state,
against himself 0rherself. and a person is presumed to be innocent until

Rules of procedure in civil cases are different from proven guilty in a court of law. If the defendant'sattorney can show there is a "reasonable doubt"
rules of procedure in criminal cases. For example,
in a civil case the defendant's answer to a charge is about his or her client's guilt, the defendant may be

declared not guilty of the criminal charges.
in writing and is filedwith the court clerk, but in a
criminal case the answer is given orally in open • The purpose of a civil suit is to rectify a noncrimi-
court, nal wrong by compensating the person wronged,

o
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usually through monetary damages. The purpose of rect legal procedure when hearing and deciding a
- a criminal action is to determine the innocence or case.

guilt of a suspected wrongdoer, and if he or she is Archaic laws.--Standards of human conduct no
found guilty, to assign a punishment, longer accepted and practiced by members of our

• In a civil case, the losing side can appeal the deci- society.
Arraignment.--A procedure whereby the defendantsion to a higher court if they feel that the suit was

is brought before a judge of a major trial court to
improperly conducted. If the defendant is found

plead to the criminal charge in the indictment or
• guilty in a criminal case, he or she may also appeal, information (Black 1979).• If the defendant in a criminal case is found not

• Arrest.--"The taking of a person into custody for the
• guilty, however, the prosecutor generally cannot

appeal to a higher court because the U.S. Constitu- purpose of charging him with a crime .... An
tion states, "Nor shall any person be subject for the arrest is made by actual restraint of the subject or

by his submission to the custody of the person mak-
same offense to be twice put in jeopardy." ing an arrest" (Germann et al. 1977). See also Gen-

eral power of arrest.
APPYaNDIX VIII Attorney.--A person who is appointed and autho-

ABBREVIATIONS rized to act in the place or stead of another. An
attorney-at-law is a "person admitted to practice

APA--Administrative Procedure Act law in his respective state and authorized to per-
" CFR--Code of Federal Regulations form both civil and criminal legal functions for

FBI--Federal Bureau of Investigation clients, including drafting of legal documents, giv-
FSM--Forest Service Manual ing of legal advice, and representing such before
GAO--General Accounting Office courts, administrative agencies, boards, etc." (Black
GSA--General Services Administration 1979).
LEMARS--Law Enforcement Management Attorney General of the U.S.--The head of the

Reporting System Department of Justice and chief law officer of the
NCIC--National Crime Information Center Federal Government. He or she represents the U.S.
OGC--Office of the General Counsel in legal matters and advises the President and
OIG--Office of the Inspector General heads of the executive departments of the Govern-
USC--United States Code ment (Off. of the Fed. Reg. 1981).
USDA--United States Department of Agriculture Bail.--Either a cash deposit left with the court by an

individual accused of a crime or security posted by
a licensed bonding company (or others) guarantee-

GLOSSARY ing the individual's court appearance.
Bailiff.--An officer of the court who executes the

Act.--Another name for a statute, court's demands and secures order in the court-
Affidavit.--"A written or printed declaration or state- room (Black 1979).

ment of facts, made voluntarily, and confirmed by Bill of particulars.--In a civil case, a bill of particu-'
• the oath or affirmation of the party making it, lars, if furnished by the plaintiff, gives detailed

taken before a person having authority to adminis- information regarding the cause of action in the
ter such oath or affirmation" (Black 1979). case; if furnished by the defendant, it gives detailed

American legal system.--A set of four interrelated information contrary to the plaintiffs demands for
components--legislative groups, legislated laws, restitution.
enforcement agencies, and courts--whose interac- Bind over.--In this publication, an act of transfer-i

. tions formalize standards of behavior for members ring a case from a lower court to a higher court forl
of our society, trial after a finding of probable cause indicatingl

Answer.--A formal, written statement by the de- that the defendant committed a crime.
fendant, in response to the plaintiffs complaint, Booking.--An administrative record of arrest thab
that sets forth the grounds of his or her defense, involves entering the date, the time, the suspect'_

Appeal.--A "resort to a superior (i.e., appellate) court name and address, the specific charge against him
to review the decision of an inferior (i.e., trial) court or her, and other relevant facts on a police "blotter.'
or administrative agency" (Black 1979). Breach of contract.--The failure of one party to de

Appellant.--The person who appeals a decision of a what he or she had agreed to do in a contract.
lower court to a higher court. Brief.---A written document, generally prepared by

Appellate court.--A court that has the authority to an attorney arguing a case in court, which may
determine whether a lower court followed the cor- contain a summary of the facts of a case, pertinen!

o

46



laws, issues to be tried, a synopsis of evidence and Common law.--Basically unwritten, judge-made
witnesses to be presented, how the law applies to law based on Anglo-Saxon customs and judicial
facts supporting the plaintiffs or defendant's posi- precedent (Hemphill and Hemphill 1979).
tion, etc. An appeU_te brief, filed with an appellate Commuted sentence.--A sentence that is reduced
court, is a wri_ argument explaining how a trial or changed by the executive branch of govern-
court either acted incorrectly (appellant's brief) or ment to one that is less severe.
acted correctly (appellee's brief) in a case. Complainant.--A person who files a complaint or

Burden of proof.--In a civil case, the plaintiffs instigates prosecution by charging a person with
need to prove facts in a case by a preponderance a specific offense.
of evidence. In a criminal case, the state's need to Complaining witness (prosecuting witness).--
prove the defendant is guilty beyond a reasona- "The... person upon whose complaint or informa-
ble doubt, tion a criminal accusation is founded and whose

Capital offense(capital case or crime).--A crime testimony is mainly relied on to secure a convic-
carrying a penalty of death, tion at the trial" (Black 1979).

Case.--"A general term for an action, cause, suit, Complaint.--A formal, written accusation charg-
or controversy, at law ... ; a question contested ing a person with a civil or criminal offense.
before a court of justice" (Black 1979). Constitution.--See U.S. Constitution.

Cause of action.--A person's right, under law, to Contempt.--In civil cases, a failure to comply with
institute a court case; "the fact or facts which a court order (an offense against the party in

' give a person a right to judicial relief' (Black whose behalf the court order was issued). In
! 1979). criminal cases, an act done in disrespect of the

Charge.--To indict or formally accuse a person of court or its process (an offense against the dig-
an offense; "to instruct a jury on matters of law" nity of the court).
(Black 1979). Contract.--A definite agreement, written or oral,

Charged law violator.--An individual or organi- between two or more competent persons that
zation formally charged in a criminal case or creates a legal obligation and is enforceable in
sued for a wrongdoing in a civil case. the courts.

• Citation.--A document that commands a suspect to Conversion.--The wrongful taking of someone
appear before a certain court on a specified day; else's property for one's own use.
it describes the nature and location of the offense. Conviction.--"The result of a criminal trial which

i Civil law.--The portion of the law that defines and ends in a judgment or sentence that the accused
' determines the personal and property rights of is guilty as charged" (Black 1979).
, an individual. Cooperative Law Enforcement Program.--A

Civil process.--The procedure through which a program involving both the Forest Service and
person (or organization) with a claim against other law enforcement agencies that is designed
another can institute an action (lawsuit) in court to protect forest-using people and their property.
and seek a remedy for a violation of personal Corrections.--Agencies responsible for the disci-

I and/or property rights, pline, treatment, and rehabilitation of incarcer-
Claim.--"A demand for something rightfully or ated law violators and for their supervision after

allegedly due; assertion of one's right to some- they leave correctional institutions.
thing" (Webster's New World Dictionary 1968). Counterclaim.--A claim made by a defendant in a

Code.--"A systematic compilation of both statu- civil case in response or opposition to the claim of
tory law and the law handed down by the judges the plaintiff.
in their decisions" (Bahme 1976). Court.--An organized body of individuals (one or

Code of Federal Regulations (CFR).--An ar- more judges and often a jury) "with defined
rangement, under 50 titles, of detailed regula- powers, meeting at certain times and places,"
tory laws (regulations)enacted by Federal ad- primarily to hear and decide cases and other
ministrative agencies, matters brought before it (Black 1979). Note:

Collateral.--A sum of money set by a court and Sometimes the words "court" and "judge(s)" are
posted by a defendant on the condition that such used synonymously.
money will be forfeited if the defendant waives a Crime.--A public wrong considered an injury to the
court appearance. It is, basically, paying a fine order and peace of our entire society. This injury
(in lieu of another kind of penalty) for a wrongful could come from "an act committed or omitted in
act. violation of a law forbidding or commanding it"

i
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and is punishable, upon conviction by fine, im- Docket.--A list of cases waiting to be tried.
" prisonment, removal from office, disqualification to Duces tecum.--See Subpoena duces tecum.

hold office, and/or death (Black 1979). Enacted law (legislated law).--Law that has come
Criminal law.--The portion of the law that defines into existence through legislative action.

_and determines acts contrary to the public good. Enforce.--"To strengthen; urge with energy; con-
Criminal law consists mainly of formal statutes strain or compel; carry out effectively" (Webster's
and ordinances that delineate offenses and their New Collegiate Dictionary 1975).
punishments. Enforcement agency.--Any governmental agency

Criminal process.--A method by which the legal sys- that is wholly or partly responsible for carrying out
tem handles individual criminal cases; an orderly the mandate or command of law.
progression of events starting with a detected and Equity.--A set of rules and "principles ... applied
reported crime and concluding with the uncondi- when common law [does] not provide a suitable
tional release of a law violator, remedy for a particular wrong" (Kempin 1973).

Cross-examination.--Questioning of a witness, by Evidence.--"All the factual material that each side
the opposite side's attorney, in order to test the wit- will present to prove its case and disprove the oppo-
ness's testimony and credibility, sition's" (Dolan 1972).

Current laws.--Standards of human conduct cur- Federal Bureau of Investigation (FBI).--The
rently accepted and practiced by members of our principal investigative arm of the U.S. Depart-
society, ment of Justice.

Damages.--A monetary compensation awarded in Felony.--A major law violation (crime) punishable
(:ivil court to a person who has suffered a loss by death or by imprisonment (usually for more
through the actions of another, than a year) in a Federal or State penitentiary.

• Defendant.--An individual who has been accused of Fine.--A monetary punishment or penalty im-
an offense by an individual in a civil case and by posed by a court on a person guilty of a civil or.
the 'state (people) in a criminal case; "the person criminal offense.
defending ordenying"(Black 1979). Forest Officers.--As used in this publication,

• Deliberation.--The careful consideration of facts by USDA Forest Service employees who receive a
a jury so that it may reach a verdict, minimum of i week (Level II) or 3 weeks (Level

Demand (or demand-for-payment) letter.--A let- III) of law enforcement training and spend 5 to
ter informing a debtor of the reason for and the 20 percent of their time in routine enforcement
amount of indebtedness, the date payment is due, duties.
the interest that will be charged for late payment, Garnishment.--The process whereby a court
and other consequences of failure to cooperate, orders a defendant's employer (or others owing

Demurrer.--An application to the court to test the the defendant money or controlling the defend-
legal strength of the complaint and, if the com- ant's property) to pay the defendant's money t_
plaint is found wanting, to order it corrected or the plaintiff until restitution is made.
dismissed. General Accounting Office (GAO).--The Gen.

De navo.--As new. Because many inferior courts do eral Accounting Office, under the control anc
not keep records of their proceedings, a case tried direction of the Comptroller General of the Unite_
over again in higher court will be tried "as new." States,

Direct examination.--The initial interrogation or ... has the following basic purposes: to
examination of a witness by the party on whose assist the Congress, its committees, and
behalf he or she is called (Black 1979). its Members in carrying out their legis-

Directed verdict--In most cases, a verdict ordered lative and oversight responsibilities, con-
. by the judge in favor of the defendant when the sistent with its role as an independent

plaintiff/prosecutor has failed to present sufficient nonpolitical agency in the legislative
evidence, branch; to carry out legal, accounting,

Discharge.--To release from custody, prison, or auditing, and claims settlement func-
o_her confinement, tions with respect to Federal Govern-

Discovery proceedings(also called disclosure pro- ment programs and operations as as-
ceedings or examinations before trial).--Pre- signed by the Congress; and to make
trial procedures that help an attorney for one side recommendations designed to provide
obtain facts and information about the case from for more efficient and effective Govern-
the other party in order to prepare the case for ment operations (Off. of the Fed. Reg.
trial. 1981).
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General powe r of arrest, consisting of questions about a case that are written
The power to suppress with force all by one side (e.g., plaintiff) and submitted to a wit-
breaches of the peace, riots, tumult ness or the individual on the other side (e.g., de-
and unlawfulassemblies, power to serve all fendant).
criminal process, including the power to Jail.--A building designated by law or regularly used
arrest a person without a warrant if the to confine persons, convicted of misdemeanors or
person is apprehended in the process of awaiting trial, for short periods of time (more than
committing an unlawful act or if he or she 48 hours but rarely over a year).
obtains "speedy information" by other per- Judge.--"A public official authorized to preside over
sons(Gottfredson et al., eds. 1978). and decide questions brought before a court"

" (Rosenbauer 1978).

General Services Administration (GSA).--An Judgment.--The final decision of a judge resolving a

I agency responsible for the management of the dispute and determining the rights and obligations
Federal Government's property and records, of the parties.

Jurisdiction.--The authority or legal power of a par-
Grand jury.--A group of summoned and sworn citi- ticular court (State or Federal) to hear and decide

zens who listen to facts and accusations in a crimi- certain cases within a given geographic area. Juris-
nal case and decide whether there is evidence to diction can be divided into three components--
hold an accused person for trial. "It is an accusa- territorial, personal, and subject matter (Chamelin

' tory body and its function does not include a et al. 1975) and can be classified as original or
determination of guilt" (Black 1979). appellate. See Appendix IV.

Hearing.--See Preliminary hearing. Jury.--A body of citizens selected to hear and decide
Hung jury.--A jury that cannot come to a unanimous a case in a civil or criminal court. They inquire into

decisior/(when one is required), certain matters of fact and declare the truth based
imprisonment.--A "restraint upon a person's per- on evidence laid before them (Black 1979).

sonal liberty" (Black 1979). See Appendix III. Law enforcement.--The carrying out of a mandate
Incarcerate.--To imprison or jail. or command of law; execution of a law or putting a
Incarcerated law violator.--An individual serving law into effect.

a sentence in a jail, prison, or other correctional Law Enforcement Officers.--Highly trained Forest
institution. Service employees who spend 10 to 50 percent of

! Incendiarism.--In this publication, this term refers their time in law enforcement activities and have

to willfully setting a wildfire on someone else's duties similar to uniformed patrol officers.
property. Law enforcers.--People who have responsibilities to

Incendiarist.--One who willfully sets a wildfire on carry out the mandate or command of law, using a
someone else's property, variety of measures to encourage or, in some cases,

Indictment.-- "A formal, written accusation origi- force people to live by standards of conduct consi-
mating with a prosecutor [but] issued by a grand dered necessary to protect individuals and corn-
jury against a [person] charged with a crime" munities in our society.

• (Black 1979). Laws.--Standards of human conduct. They, may
Inferiorcourt.--Generally, a trial court, having orig- change, as society's needs and desires change

inal, limited jurisdiction, that is subject to the through custom and usage, judicial and religious
review or cm;rection of higher (superior) courts, interpretation, enactment, and other means.

Information.--A document (without an indictment), Lawsuit.--An action or proceeding in a civil court,
filed by a prosecutor, charging an individual with a also referred to as litigation, instituted by an indi-
criminal offense, vidual to compel another to do him or her justice.

Initial appearance.--The first appearance of a de- Legal system.--See American legal system.
fendant charged with a crime before a judge or Legislated laws.--In the broadest sense, enacted

' magisti, ate who "advises the defendant of the laws (statutes, ordinances, regulations) made Or
chargesagainst him and of his rights, decides upon given by authorized Federal, State, or local legisla-
bail and/or other conditions of release, and sets the tive groups.
date for a preliminary hearing" (Black 1979). Legislative group.--A body or assembly of persons

! Injunction.--A court command or order to a defend- that formulates and enacts statutes, ordinances,
, anttodoor refrainfrom doingcertainactionsin and regulationsfora government(Federal,State,
i the future, local).

Interrogatories.--In a civil case, a type of discovery
-
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Magistrate.--In this publication, a public judicial statutes concerning National Forest administra-
" officer who has many, but not all, of the powers of a tion.

judge. Oath.-- A solemn formal declaration to tell the truth
Mala in se.--Wrongs in themselves. The nature of "which renders one willfully asserting untrue state-

certain crimes such as robbery or murder is consi- ments punishable for perjury" (Black 1979).
dered inherently evil. Offense.--Although this term usually refers to a fel-

Mala prohibita.--"Acts which are made offenses by... ony or misdemeanor, we use it here to mean any
laws and prohibited as such. Acts or omissions violation of civil or criminal law.
which are made criminal by statute but which, of Office of the General Counsel (OGC).--The princi-
themselves_ are not criminal" (Black 1979). pal legal advisor in the USDA.

Mandatory/conditional release.--A release from Office of the Inspector General (OIG).--The key
incarceration, freeing all or designated prisoners 6 investigative authority in the USDA.
months or more before their sentences expire. This Order.--A rule or regulation; a mandate, command,
release allows prisoners to adjustl under supervised or direction authoritatively given. From a Forest
conditions, to life outside prison walls. Service perspective, it is a temporary restriction on

Misdemeanor.--Any crime that is not a felony is public activities, issued by designated authorities
generally called a misdemeanor. Misdemeanors in the Agency, that has the force and effect of law.
are punishable by imprisonment for 1 year or less Ordinance.--A written law generally enacted by
in a city or county jail or by a fine of $1,000 or less, lesser governmental groups such as city and village
or both. Sometimes they are classified as high or governments and county and township boards.
low (petty offense). A high misdemeanor carries Pardon.--An "act of grace" or forgiveness from the
more than a 6-month sentence and a fine greater executive branch of government that releases an
than $500, or both. For a definition of a low mis- offender from the entire punishment prescribed
demeanor, see Petty offense, for the offense (Black 1979).

National Crime Information Center (NCIC).--A Parole.--A conditional release of an incarcerated law
clearing house of information on individuals' crim- violator (generally under the supervision of a parole
inal histories and stolen Governmental property. It officer) who has served part of the jail/prison (or
is located in the Washington, DC, headquarters of other correctional institution) term to which he or
the FBI. she was sentenced (Black 1979).

Negligence.--"The failure to use such care as area- Petit jury.--"The ordinary jury for the trial of a civil
sonably prudent and careful person would use or criminal action; so called to distinguish it from
under similar circumstances; it is the doing of some the grand jury" (Black 1979).
act which a person of ordinary prudence would not Petty offense.--A low misdemeanor punishable by
have done under similar circumstances or failure imprisonment for not more than 6 months or a fine
to do what a person of ordinary prudence would of not more than $500, or both.
have done under similar circumstances... It is Plaintiff.--"The party who complains or sues in a
characterized chiefly by inadvertence, thoughtless- civil action .... The prosecution (i.e., State or Unit_
ness, inattention, and the like while 'wantonness' or States) in a criminal case" (Black 1979).

• 'recklessness' is characterized by willfulness" Plea.--In a criminal action, the defendant's response
(Black 1979). to a charge (guilty, not guilty, or no/o conic).

Nolo contendere.--No contest. "A plea in a criminal Pleading.--The formal allegations, made by bot_
case that has a similar legal effect as pleading parties to a lawsuit, in their respective claims an_
guilty," except that the defendant does not have to defenses. The pleadings include the complaint, ar
admit or deny the charges (Black 1979). According answer, a reply to a counterclaim, etc. (Black 1979)
to Black (1979), the primary difference between a Plea bargaining.--"The process whereby the accusec
plea of guilty and a plea of no/o contendere is that and the prosecutor in a criminal case work out

• the latter may not be used against the defendant in mutually satisfactory disposition of the case subjec
a civil action based on the same acts. to court approval" {Black 1979).

•Notice.--As used in this publication, a public docu- Police.--Generally, sworn employees (usually public
ment intended to inform the public of some pro- who have taken an oath of office (received forma
ceeding in which their interests are involved or authority) and possess the general power of arrest
informing them of some fact that is their right to Potential laws.--Standards of human conduct tha
know and the duty of the Government to communi- could develop or become actual (as society's need
cate (Black 1979). From a Forest Service stand- and desires change) but do not exist now.
point, notices are statements, published in the Fed- Prayer (prayer for relief).--In civil cases, a deman_
eral Register, of general policy or interpretations of that names the damages or relief to which th,

plaintiff believes he or she is entitled.
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Preliminary hearing (also called preliminary ex- Regulation.--A written law established by a Fed-
amination).--An optional procedure held before a eral, State, or local administrative agency; a "rule
judge or committing magistrate who decides, in or order having force of law issued by executive
light of the evidence presented by the prosecutor, authority of government" (Black 1979).
Whether or not l_hecrime charged did occur and Remand.--To send back. To send a case from an
whether or not it's reasonable to believe that the appellate court back to the same court from which

•accused may have committed it (Germann et al. it came in order to have some further action taken
1977). on it there (Black 1979).

Preponderance of evidence.--"Evidence which is of Remedy.--"The means by which a right is enforced
greater weight or more convincing than the evi- or the violation of a right is prevented, redressed,
dence which is offered in opposition to it" (Black or compensated" (Black 1979).
1979). Repression.--Law enforcement activities, initiated

•Presentenceinvestigation.--A report, prepared and during and/or after offenses, intended to subdue,
submitted to the court by a probation or parole curb, or control law violators.
officer after an investigation of the background of a Restitution.--"The act of making good or giving
proven law violator, that recommends a sentence equivalent for any loss, damage or injury; an in-
and treatment programs, demnification" (Black 1979).

Prevention.--To keep an act or event from happen- Sentence.--A formally pronounced judgment by a
ing; to hinder, prohibit, impede, or preclude. From court, ending a case, that imposes a punishment on
a law enforcement standpoint, prevention can be a proven law violator; it declares the legal conse-
defined as activities that attempt to stop or reduce quences of a defendant's guilt.
the.occurrence of unlawful acts, including wildfire Settlement.--"An agreement by which parties hav-
ignitions, ing disputed matters between them reach or ascer-

Prison (penitentiary).--An institution used to incar- tain what is coming from one to the other" (Black
cerate persons convicted of more serious crimes 1979).
(i.e., felonies) for more than I year. Sheriff.--The chief administrative and executive

probable cause.--Having more evidence for than officer of a county. County sheriffs' duties can cover
against the possibility that an individual did a par- a broad spectrum of law enforcement. For exam-
ticular wrong, ple, sheriffs can be responsible for everything from

Probation.--A sentence given to a proven law viola- assessing property and collecting taxes to deter-
tot by a court releasing the defendant into society mining the causes of unusual deaths in the county
under the supervision of a probation officer (Black and carrying out a death penalty imposed by a
1979). court.

Prosecute, prosecution.--In the criminal process, to Small Claims Court.--A special court that quickly,
. initiate an action against someone and follow it informally, and inexpensively hears and decides on

through to an ultimate conclusion; the continuous cases involving small claims. " Jurisdiction ... is
foll0wup by the state "of a person accused of a pub- usually limited to collection of small debts and
lic offense with a steady and fixed purpose of accounts. Proceedings are very informal with par-
reaching a [court] determination of the guilt or ties normally representing themselves" (Black
innocence of the accused" (Black 1979). Prosecution 1979).
is also used as a synonym for prosecutor. Special Agents.--Full-time Forest Service law en-

Prosecutor (e.g._ prosecuting attorney, district forcement employees responsible primarily for in-
attorney, state's attorney).--"One who prosecutes vestigating criminal acts. One Special Agent in
another for a crime in the name of the government" each Region directs the Regional Law Enforce-
(Black i979), ment Program.

Proven law violator.--An individual or organization Specific performance.--A court order requiring the
that has been found guilty of a wrongdoing, defendant to do the act he or she promised to do in a

Public service.--Activities of law enforcement per- contract.
sonnel that serve the needs of the general public or Stare dec/s/s.--From the Latin, "let what is decided
contribute to the comfort and convenience of an stand." This "doctrine of precedent," the essence of
entire community, common law, states that when a court has laid

Punishment.--Any fine, penalty, or confinement in- down a principle of law that applies to a certain set
flicted on an offender through judicial procedure, of facts, the court"will adhere to that principle and

Rebuttal.--Evidence introduced during a trial that apply it to all future cases, where [the] facts are
refutes evidence previously offered by the opposing [essentially] the same" (Black 1979).
party.

.
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Statute of limitations.--A time limit in which one United States Statutes at Large.--A complete
can bring a civil or criminal action against another, text of Federal statutes arranged in chronologi-

Statutes or statutory laws.--Written laws generally cal order of signing or approval.
enacted by a legislative body such as the U.S. Con- U.S. Attorneys.--Department of Justice legal ad-
gress or a State legislature, visors stationed in various judicial districts

Subpoena.--"A command to appear at a certain time around the country. They "prosecute federal
and place to give testimony upon a certain matter" cases and represent the United States in civil
(Black I979). cases" (Berkley et al. 1976).

•Subpoena duces tecum.--A command to appear in U.S. Constitution.--The supreme law of the United
•court with pertinent documents and exhibits. States. It established the character and concept

Summons.--"A written document that notifies an of our Government, including vesting legislative
individual that he has been charged with an powers in a Congress. The Constitution laid
offense and orders him to appear in court at a "the basic principles to which its internal life"
certain time and date to answer the charge" conforms, organized the Government, regu-
(Chamelin et a[. 1975). lated, distributed, and limited the functions of

Superior court.--A court of general, original juris- its branches, and prescribed "the extent and
diction and/or an appellate court that exercises manner of the exercise\ of sovereign powers"
control or supervision over a system of lower (Black 1979).
courts(Black 1979). U.S. Courts of Appeals.--Courts that review

Supreme Court of the United States.--The high- orders issued by administrative and regulatory
est tribunal (and generally the court of last agenciesfor errors of law and hear both civil and
resort) in our dual system of courts (State and criminal Federal cases on routine appeal from
Federal). U.S. District Courts within their geographic

Surrebuttal.--Evidence presented to refute evi- areas (circuits).
dence offered during a rebuttal. U.S. District Courts.--The primary Federal trial

Suspected law violators.--Individuals or organi- courts that hear and decide Federal civil and
zations perceived to have done something wrong, criminal cases. There are 90 U.S. District Courts
whether or not they have actually broken a law. and 5 U.S. Territorial Courts.

Suspended sentence.--A sentence given formally U.S. Magistrates.--Judicial officers, appointed by
after conviction but not actually served by the District Court judges, who have some, but not
defendant, all, the powers of judges. They conduct many of

Testimony.'Evidence given in a court by a wit- the preliminary or pretrial proceedings in civil
ness under oath. and criminal cases and try, without a jury, petty

Tort.--An injury that one person, _ither intention- offenses (Berkley et al. 1976).
ally or negligently, does to the body, property, or U.S. Marshals Service.--An organization within
reputation of another (Dolan 1972). the Department of Justice which performs Fed-

Trespass.--"An unlawful interference with one's eral law enforcement functions for the Attorney
person, property, or rights" (Black 1979). General. U.S. Marshals supervise "federal pri-

Trial.--A court examination and determination soners and serve court writs and orders" (Berk-
(either criminal or civil)of the issues between ley et al. 1976).
two parties. Unlegislated laws.--Laws, both written and un-

Trial court.--Usually the first court to hear a civil written, based on tradition and secular and reli-
or criminal case, determine the facts about an gious principles, which have not been enacted by
issue, and apply the law to those facts. Also legislative groups. Two types of unlegislated
known as inferior courts or courts of original laws are common law and equity.
jurisdiction. Venue.--"Designates the particular county or city

Truebill.--An indictment; "the endorsement made in which a court with jurisdiction may hear and
by a grand jury when they find sufficient evi- determine [a] case" (Black 1979).
dence to warrant a criminal charge" (Black Verdict.--A formal decision of guilt or innocence
1979). made by a jury and presented to the court after the

•United States Code (USC).--An arrangement, jury has deliberated the facts presented before it
under 50 titles, of statutes passed by Congress. during a trial.

United States Code Annotated.--A quarterly Vindicate.--"To clear of suspicion, blame, or doubt"
publication that updates the USC before the (Black 1979).
annual supplements are published by the Govern- Violation.--An offense, breach, or disregard of civil

•ment Printing Office. or criminal law.
°
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Violation notice.--A citation, issued under the local Wildfire.--An unplanned, wildland fire requiring
rules of a U.S. District Court, requiring a violator suppression action as contrasted with a prescribed.

to pay a fine or to appear before the local U.S. fire burning within prepared lines enclosing a
Magistrate for trial, designated area, under prescribed conditions; a

Waiver.--"Intentional-or voluntary relinquishment free-burning fire unaffected by fire suppression
of a known right" (Black 1979), e.g., waiving a measures.
right to a trial by jury or a grand jury indictment; Witness.--Any person who has personally observed
abandoning a claim or charge against another an act; an individual who testifies under oath to
party, what he or she has seen, heard, or otherwise

Warning.--A verbal or written notice from a law observed (Black 1979).
enforcement officer giving admonishing advice to Writ.--"An order issued from a court requiring the
an offender and calling his or her attention to performance of a specified act, or giving authority
dangers of Which he or she may not be aware, to have it done" (Black 1979).
Warnings are generally issued if violations oc- Writ of execution.--An order, issued by a court to
curred due to inadvertence, misunderstanding, or enforce a money judgment, that directs a law
misinformation, enforcement officer to seize and sell certain prop-

Warrant.--As used in this publication, a written erty of the defendant and to use the proceeds to pay
order'on behalf of the state, based on a complaint, the judgment.
that commands a law enforcement officer to arrest Writ of habeas corpus.--As used in this publication,
an individual and take him or her before a magis- an order from the court"commanding that the per-
trate (Black 1979). son detaining another produce the prisoner" (Ger-

mann et al. 1977).
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